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REQUEST 

The mother of two minor children living in 

subsidized housing, Ms. Ednalor Pipkin, seeks leave 

for further appellate review of Georgetowne Homes Two, 

LLC v. Pipkin, No. 15-P-1540, 2016 WL 6093518, (Mass. 

App. Ct. Oct. 18, 2016). The Appeals Court affirmed 

the Housing Court’s denial of Ms. Pipkin’s motion to 

intervene of right in a summary process action even 

though Ms. Pipkin claimed an interest on behalf of her 

children in a subsidized apartment. See Mass. R. Civ. 

P. 24(a). The children are lawful occupants of the 

subsidized apartment. Georgetowne, 2016 WL 6093518, at 

*1; see also A.91.1 This Court should grant further 

appellate review because the “interests of justice” 

compel a ruling that a parent has the right to 

intervene in a summary process action where her 

children would otherwise face a certain loss of their 

subsidized housing. G.L. c. 211A, § 11(b). 

Further appellate review is also founded “upon 

substantial reasons affecting the public interest.” 

Id. The Housing Court frequently rules on motions to 

                                                 
1 Citations to “A.__” refer to the Record Appendix 
filed with the Appeals Court. 
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intervene in summary process cases, as evidenced by 

the fact that a prominent legal services organization 

created a template form for intervention motions. (The 

form was used in this case. See A.18-22). Despite the 

apparent frequency of intervention motions, there is 

no published opinion on the standard for intervention 

in summary process cases. Further appellate review of 

the issues in this case would give the Housing Court 

needed guidance, which is particularly important given 

that intervention generally is primarily “a ruling of 

law, not a discretionary matter.” See In re 

Guardianship of B.V.G., 474 Mass. 315, 320 (2016). As 

such, this case affords the Court a significant 

opportunity to address an issue “affecting the public 

interest” where the interests of indigent citizens are 

represented by counsel.  

PRIOR PROCEEDINGS 

In May 2015, Ms. Pipkin obtained a G.L. c. 209A 

abuse prevention order awarding her sole custody of 

her children. A.40-41. The order also prohibited her 

husband, Rakeem Pipkin, from having contact with their 

minor children. A.40. At the time, Ms. Pipkin was 

living with her husband, Rakeem Pipkin, and their two  

young sons in an apartment managed by Plaintiff-
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Appellee Beacon Residential Management, LP 

(“Landlord”). A.8, A.136, A.151-52, A.167, A.195. 

Eleven days after the court extended the temporary 

order for a full year, the Landlord sent a notice 

terminating tenancy naming Mr. Pipkin, and their minor 

children. A.6, A.41. Shortly after, the Landlord filed 

a summary process action in Housing Court. A.15. Mr. 

Pipkin did not participate in the proceedings. A.117-

18, A.214, A.274. 

Within seven days of the Complaint being entered, 

Ms. Pipkin obtained counsel and moved to intervene to 

defend against the allegations in the Complaint. A.15, 

A.18-20. The Housing Court heard argument on whether 

Ms. Pipkin could intervene on behalf of her children, 

among other reasons. A.242-70. The Housing Court 

concluded that “I'm less concerned with the issue of 

whether the children can assert the right. I'm 

prepared to say under normal circumstances, the 

children could, could have an interest.” A.256. The 

Housing Court denied the motion to intervene without 

issuing a written opinion. A.112-13. Ms. Pipkin 

appealed that order. A.116. The Housing Court struck 

the notice of appeal “without hearing because the 

proposed appellant is not a party.” A.116.  
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The Housing Court then entered a judgment of 

summary process by default against Mr. Pipkin, Ms. 

Pipkin, and the Pipkin children even though the 

Housing Court had previously dismissed the children as 

defendants because they are minors, and Ms. Pipkin was 

not even a party because the Housing Court denied her 

a right to intervene. A.117, A.135, A.263.  

The single justice (Massing, J.) held that 

striking the notice of appeal was “error” because 

“[t]he denial of a motion to intervene as of right is 

immediately appealable.” A.119. The single justice 

stayed the judgment pending appeal. Id. A panel of the 

Appeals Court heard argument on September 16, 2016. It 

issued an unpublished opinion on October 18, 2016 

affirming the denial of Ms. Pipkin’s motion to 

intervene of right. Rehearing was not sought in the 

Appeals Court.  

Ms. Pipkin and her minor children lawfully remain 

in the apartment. Pending the duration of this appeal, 

Ms. Pipkin is under court order to pay use and 

occupancy every month. See Beacon Residential Mgmt., 

LP v. Pipkin, No. 2015-J-0413 (Nov. 17, 2015) (“The 

stay [of the execution of the judgment] is conditioned 

on petitioner-appellant’s . . . payment of use and 
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occupancy during the pendency of the appeal . . . ”); 

Beacon Residential Mgmt., LP v. Pipkin, No. 2015-P-

1540 (Aug. 30, 2016) (“Ms. Pipkin's use and occupancy 

should be reset as follows: $0.00 for August, $25.00 

for September and $295.80 per month for October and 

each following month.”). Ms. Pipkin is current with 

her use and occupancy payments.  

STATEMENT OF FACTS 

I. THE TENANCY 

In October, 2009, Ms. Pipkin and her husband 

signed a lease with the Landlord for a Project-Based 

Voucher2 apartment located at 224 Margaretta Street in 

Hyde Park, Massachusetts. A.136, A.151, A.164. They 

moved into the apartment with their young son that 

same month. A. 136, A.151-52, A.195. (Their second son 

had not yet been born. A.136, A.167.) At the time, Ms. 

Pipkin did not have an A Number3 or lawful permanent 

resident status (i.e., a green card). A.138, A.151-53.  

                                                 
2 The Project-Based Voucher program, which is 
authorized by Federal law, funds affordable housing 
through contracts with private entities. See 42 U.S.C. 
§ 1437f. 
3 An “A Number” is an alien registration number that 
the Department of Homeland security assigns to aliens. 
See “A Number,” U.S. Citizenship & Immigration 
Services, https://www.uscis.gov/tools/glossary/number 
(last visited Nov. 22, 2016). 
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Shortly thereafter, the property manager, Toya 

Irish, called Ms. Pipkin and her husband into the 

Landlord’s office. A.151-52. The three of them met 

with Trinayse Williams-Mohammed, a leasing consultant 

who works for the Landlord. A.151-53. At that meeting, 

Ms. Irish informed the Pipkins that HUD was not 

subsidizing the Landlord for Ms. Pipkin’s occupancy 

due to her immigration status. A.151-52. As a result, 

Ms. Irish instructed that they “take [Ms. Pipkin’s] 

name off the lease, and then when [she] get[s] the A 

number to then come back, [and] give them the A 

number.” A.152. Ms. Irish said that “they know [Ms. 

Pipkin] was in the apartment and nothing would 

change.” A.152. Ms. Irish and Ms. Williams-Mohammed 

stated that Ms. Pipkin would be added to the lease 

when she received her A Number. A.153. Thus, at the 

Landlord’s employees’ instruction, Ms. Pipkin’s name 

was removed from the lease. A.66, A.151-53.  

In February, 2010, Ms. Pipkin briefly moved in 

with her in-laws. A.166-67. The Pipkins’ son, Kareem, 

moved with Ms. Pipkin. A.167. They returned to the 

Margaretta Street apartment a few months later. A.166.  

Ms. Pipkin received her A Number in June, 2012. 

A.154. As the Housing Court found, at that time, she 
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returned to the Landlord’s office — with her 

immigration paperwork, including her green card — “to 

put [her] name on the lease.” A.154, A.157, A.197, 

A.200, A.216.  

The Landlord’s policy is to give an “add-on” 

application to anyone who requests one, including 

anyone who may “walk [in] off the street.” A.197-98, 

A.200. Despite this liberal policy, the Landlord never 

gave Ms. Pipkin an add-on application. A.157-58, 

A.198-200, A.204. Instead, Ms. Pipkin was repeatedly 

told that her abusive husband,4 as the head of the 

household, was the only person who could add her name 

to the lease. A.154-58. As a way of exercising control 

over her, Mr. Pipkin would say he would add her name 

to the lease but later refuse to do so. A.158-59. For 

example, after having a fight, he would tell her that 

he would not add her name to the lease. Id. 

The Housing Court found that throughout this time 

the Landlord knew she was living in the apartment. 

A.171. She submitted to the Landlord maintenance 

                                                 
4 The Housing Court specifically noted that evidence 
showing “[t]he circumstances surrounding the – why an 
[209A] order was obtained is not relevant to these 
proceedings [on the intervention motion].” A.217-18. 
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requests and complaints about the apartment. A.168. 

She was also in the apartment when the Landlord 

conducted inspections. Id. And the Landlord admitted 

that Ms. Pipkin has been living in the apartment for 

“an extended period of time.” A.8. 

II. THE PIPKIN CHILDREN ARE INDISPUTABLY LAWFUL 
OCCUPANTS OF THE APARTMENT. 

The Pipkin children are lawful occupants who have 

always been included on the HUD recertification 

documents. Georgetowne, 2016 WL 6093518, at *1. See 

also A.91, A.136. The older son has resided in the 

apartment since October, 2009, and the younger son has 

resided there since his birth in 2011. A.136, A.151-

52, A.167, A.195. It is undisputed that they are 

lawful occupants of the apartment. A.6-7. For example, 

the Landlord named the children as defendants in the 

summary process action,5 A.15, and in the Notice 

Terminating Tenancy — addressed to Mr. Pipkin and the 

two children — the landlord stated, “Rakeem Pipkin 

[(Mr. Pipkin)], Kaylen Pipkin [(the younger son)], 

[and] Kareem Pipkin [(the older son)] shall be 

                                                 
5 The Housing Court dismissed the children as 
defendants because they are minors. A.135. 
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considered as residents-in-occupancy of the 

Apartment,” A.6-7. 

 
STATEMENT OF POINTS AS TO WHICH 

FURTHER APPELLATE REVIEW IS SOUGHT 

Ms. Pipkin seeks further appellate review of two 

issues:  

(1) whether the Housing Court erred in its 

application of Massachusetts Rule of Civil 

Procedure 24(a) in denying Ms. Pipkin’s 

motion to intervene of right on behalf of 

her minor children who are lawful occupants 

of the apartment from which the Landlord 

seeks to evict them; and 

(2) whether an unproven allegation of fraud can 

defeat a motion to intervene of right where 

the landlord making that allegation failed 

to follow requisite HUD procedures for 

alleging and investigating fraud. 
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STATEMENT INDICATING WHY 
FURTHER APPELLATE REVIEW IS APPROPRIATE 

Both questions upon which Ms. Pipkin seeks 

further appellate review present issues that affect 

parents of children in subsidized housing and would-be 

intervenors throughout the Commonwealth.  

I. MS. PIPKIN IS ENTITLED TO INTERVENE OF RIGHT 
BECAUSE SHE, ON BEHALF OF HER CHILDREN, CLAIMED 
AN INTEREST IN THE APARTMENT THAT WILL BE 
IMPAIRED OR IMPEDED BY THE DISPOSITION OF THE 
SUMMARY PROCESS ACTION. 

The right to intervene is broad: “anyone” who 

timely claims “an interest relating to the property 

. . . which is the subject of the action,” and whose 

ability to protect that interest may be impaired or 

impeded by the action’s disposition, “shall be 

permitted to intervene.” Mass. R. Civ. P. 24(a)6 

(emphasis added).  

A motion to intervene involves both questions of 

fact and of law. Guardianship of B.V.G., 474 Mass. at 

320. Specifically, “[a] judge has discretion in 

determining whether an intervening party has 

demonstrated facts that entitle him or her to 

                                                 
6 The Massachusetts Rules of Civil Procedure apply to 
summary process actions where the procedure is “not 
prescribed” by the Uniform Summary Process Rules. See 
Uniform Summ. Proc. R. 1. 
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intervention as of right.” Commonwealth v. Fremont 

Inv. & Loan, 459 Mass. 209, 217 (2011). “Apart from 

the discretion to find facts, however, a judge’s 

ruling on a motion to intervene as of right is a 

ruling of law, not a discretionary matter.” 

Guardianship of B.V.G., 474 Mass. at 320; see also Am. 

Nat’l Bank & Trust Co. of Chicago v. Bailey, 750 F.2d 

577, 585 (7th Cir. 1984) (“Rule 24(a)(2) requires only 

that the applicant claim an interest relating to the 

property in suit.”) (emphasis in original). 

A. THE PIPKIN CHILDREN HAVE INTERESTS IN THE 
APARTMENT. 

Where a proposed intervenor claims an interest 

that may be impaired or impeded by the action’s 

disposition, the court must permit her intervention. 

See Mass. R. Civ. P. 24(a); Guardianship of B.V.G., 

474 Mass. at 320. Here, Ms. Pipkin claimed such an 

interest on behalf of her children.  

“[A] public housing tenancy is an interest in 

property.” New Bedford Hous. Auth. v. Olan, 435 Mass. 

364, 371 n.9 (2011); see also DeProfio v. Waltham 

Hous. Auth., No. 071498, 2007 WL 2367594, at *3 (Mass. 

Super. Ct. July 17, 2007) (“A recipient of Federal 

public housing assistance under the Section 8 program 
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has a property interest in the continued availability 

of that assistance.”). And children, like the Pipkin 

children, have such an interest. See Arsenault v. 

Chicopee Hous. Auth., 15 Mass. App. Ct. 939, 940 

(1983) (where father moved into public housing unit 

after mother abandoned two-year old son, “[t]he lawful 

‘continued occupancy’ of the child embraces the father 

who is to care for him”); see also Mass. Coal. for the 

Homeless v. Sec'y of Human Servs., 400 Mass. 806, 821 

n.15 (1987) (“Children are particularly vulnerable to 

the loss of security and to the disruption 

homelessness produces. They face repeated 

interruptions, changes of schooling, loss of friends, 

malnutrition, and infection.”).  

In addition, the children have rights under the 

2013 federal Violence Against Women Act (“VAWA”). HUD 

issued final regulations relevant to this appeal after 

the Appeals Court decision was issued. 81 Fed. Reg. 

80,724, et seq. (Nov. 16, 2016). “‘[T]enant’ refers to 

an assisted family and the members of the household on 

their lease.” Id. at 80,730. Because the Pipkin 

children are part of the “assisted family,” they have 

always had rights under VAWA as “tenants.” Id.  



 

14 

HUD further clarified that tenants cannot be 

evicted as a “direct result” of domestic violence. Id. 

at 80,800 (to be codified at 24 C.F.R. § 5.2005(b)). 

Here, Mr. Pipkin was prohibited from contacting the 

children under an abuse prevention order. A.40-41.7 

Just eleven days after the court extended the 

temporary order for a full year, the Landlord sent the 

notice to quit, naming the Pipkin children. A.6. Thus, 

remand is warranted to determine if the children’s 

eviction is a “direct result” of domestic violence.  

Notably, the Housing Court acknowledged the 

children’s interest. A.256. But the court then 

conflated their interest with Ms. Pipkin’s interest, 

and the court had already concluded that she herself 

did not have an interest in the apartment (A.220-222): 

I’m prepared to say under normal 
circumstances, the children could, 
could have an interest. But the 
direct interest here is really Ms. 
Pipkin coming and saying, “I want 
to take over Rakeem Pipkin’s 
tenancy.” . . .[A]nd that’s where 
she runs into somewhat of a 
substantial problem . . . 

A.256. The pertinent question is whether the children 

have an interest in the apartment.  

                                                 
7 A “no contact” order such as this requires a finding 
of abuse. See G.L. c. 209A, §§ 1 & 3(b).  
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B. MS. PIPKIN’S INTERVENTION IS THE ONLY WAY TO 
PROTECT THE CHILDREN’S INTERESTS. 

The default judgment entered against Mr. Pipkin8 

will eviscerate the children’s rights to the 

apartment. See M.R.C.P. 24(a) (intervention “shall” be 

granted where proposed intervenor “is so situated that 

the disposition of the action may as a practical 

matter impair or impede his ability to protect that 

interest”). Ms. Pipkin is the only adult available to 

protect her children’s rights to the apartment. She 

has custody of the children. A.40. When Ms. Pipkin 

moved to intervene, Mr. Pipkin was living in Atlanta, 

Georgia and did not appear in the summary process 

action. A.214. Ms. Pipkin’s intervention would only 

provide the mere opportunity to defend against the 

eviction — an opportunity the children otherwise will 

not have — with the merits to be determined after 

discovery.  

The Appeals Court incorrectly concluded that 

“there is nothing to be gained by permitting Pipkin to 

intervene.” Georgetowne, 2016 WL 6093518, at *3. To 

                                                 
8 Despite the Housing Court having dismissed the action 
against the children, A.135, they, incredibly, are 
named as defendants in the default judgment, A.117. 
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the contrary, had she been permitted to intervene, she 

would have been entitled to defend against the 

allegations in the Complaint. Discovery is vital to 

defending the Landlord’s grounds for evicting the 

Pipkins. See Uniform Summary Process R. 7(a) (either 

party may serve and file interrogatories, requests for 

admission, and/or requests for the production of 

documents); see also A.23-32 (Ms. Pipkin’s discovery 

requests). Specifically, discovery will arm Ms. Pipkin 

with evidence that she attempted to be added to the 

lease multiple times. (The Housing Court found that 

the Landlord has known since at least 2013 that she 

was living in the apartment. A.171.) Thus, Ms. Pipkin 

must be allowed to defend against the allegations in 

the Complaint to protect her children’s interests.9 

                                                 
9 Discovery will also uncover information related to 
the allegation — a basis of the Notice Terminating 
Tenancy, A.6-12 — that Ms. Pipkin was involved in a 
disturbance in the parking lot outside the apartment 
building. The Housing Court did not provide an 
opportunity to defend against this allegation even 
though Ms. Pipkin’s trial counsel protested that there 
is a defense. See A.42.  



 

17 

II. A CHILD’S INTERESTS IN SUBSIDIZED HOUSING CANNOT 
BE EXTINGUISHED BEFORE THE LANDLORD FOLLOWS 
MANDATORY HUD PROCEDURES TO ESTABLISH THAT THE 
PARENTS ENGAGED IN WRONGDOING.  

A child’s property interests in a subsidized 

housing tenancy cannot be eliminated before the 

Landlord adheres to mandatory HUD procedures to 

terminate a tenancy based on fraud. Stating that it is 

a “common error” to “misuse and overuse” the term 

“fraud,” HUD requires subsidized housing landlords to 

follow a notice and hearing procedure before bringing 

an eviction action. See HUD Handbook 4350.310: 

Occupancy Requirements of Subsidized Multifamily 

Housing Programs, November 2013, available at 

http://portal.hud.gov/hudportal/documents/huddoc?id=43

503HSGH.pdf, at [8-19][B]; see also id. at [8-18][D] 

(requiring written notice and hearing before 

terminating a tenancy based on fraud11). Here, it is 

undisputed that the Landlord did not follow the HUD 

                                                 
10 The HUD Handbook applies to Project-Based 
Assistance. See HUD Handbook 4350.3 [1-2][Fig. 1-1]. 
11 Before terminating a tenancy, the Landlord must: 
(1) “notify the tenant in writing” of “what 
information is believed to be incorrect”; (2) provide 
the tenant an opportunity within 10 days to meet and 
discuss the allegations with a designated 
representative previously not involved in the 
investigation; and (3) provide a written decision. HUD 
Handbook 4350.3 [8-18][D][1], [D][2][b], & [D][2][c].  
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procedures. Since at least 2013, the Landlord has been 

aware that Ms. Pipkin resides in the apartment, 

meaning it had approximately two years to investigate 

before bringing a summary process action. A.115, 

A.171. If afforded these HUD-mandated procedures, Ms. 

Pipkin would contend that she did not have the 

requisite intent to commit fraud because she attempted 

to be added to the lease in June, 2012. A.216. She 

would also argue that she could not have made an 

intentional misstatement because it was her husband 

who signed the certifications of household occupancy. 

A.90. And she would present other defenses not in the 

Record on appeal.  

Furthermore, HUD recommends penalties short of 

terminating a tenancy: “HUD encourages owners to work 

with tenants and utilize other corrective actions, 

such as repayment agreements or negotiated 

settlements, to resolve program/lease violations.” HUD 

Handbook 4350.3 [8-1][C]; Wise v. Morales, 925 

N.Y.S.2d 479, 480-81 (App. Div. 2011) (terminating 

tenancy for underreporting income is “shockingly 

disproportionate to the offense” where children “face 

homelessness in the event of eviction”) (internal 

citations omitted). As such, even if some wrongdoing 
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is found, the procedures may result in a penalty less 

severe than evicting minor children.  

To provide the minor children with the 

opportunity to preserve their tenancy, this Court 

should consider persuasive authorities from other 

states that require landlords to follow the HUD 

Handbook procedures. An Illinois court held that a 

landlord who did not adhere to the HUD-mandated 

requirements was “not entitled to possession of the 

unit.” Am. Prop. Mgmt. Co. v. Green-Talaefard, 195 

Ill. App. 3d 171, 180 (1990). There is a “significant” 

“private interest at stake” to protect “children” from 

the “loss of their shelter.” Id. at 177. A New York 

appellate court dismissed an eviction action where 

“[t]he record [was] clear . . . that landlord did not 

follow [HUD Handbook] procedures.” Henry Phipps Plaza 

S. Assocs. v. Quijano, 993 N.Y.S.2d 428, 430 (N.Y. 

App. Term 2014) (Schoenfeld, J., dissenting), rev'd 

sub nom. Henry Phipps Plaza S. Assocs. v. Quijano, 26 

N.Y.S.3d 701 (N.Y. App. Div. 2016) (adopting reasoning 

of lower court judge’s dissent).  

Requiring landlords receiving federal subsidies 

to follow HUD procedures is consistent with a recent 

case this Court took on further appellate review. See 
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Rivas v. Chelsea Hous. Auth., 464 Mass. 329, 332 

(2013). This Court reversed a judgment of possession 

where the landlord failed to hold a required “informal 

settlement conference.” Id. at 337, 345. Rivas stated 

that “[t]he expectation should be that since the 

[local housing authority] is administering the program 

and familiar with its rules, it should insure that 

proper procedures are followed.” Id. at 337 n.12 

(internal citations omitted).12 Here, as in Rivas, Ms. 

Pipkin should not be required to “prove that the 

outcome necessarily would have changed” had the 

Landlord adhered to the procedures. Id. at 339. The 

Landlord’s failure to follow HUD-mandated procedures 

is prejudicial because alleged fraud apparently 

entered the Housing Court’s calculus in denying the 

motion to intervene. Thus, this Court should grant 

further appellate review. 

                                                 
12 Rivas did not apply the waiver doctrine. Rivas, 464 
Mass. at 337. In addition to conflicting with Rivas, 
the Appeals Court here erred in characterizing Ms. 
Pipkin’s argument that fraud is unproven as being 
“assert[ed] on appeal.” See Georgetowne, 2016 WL 
6093518 at *2 n.7. Trial counsel below objected to the 
relevance of fraud allegations in a motion to 
intervene. See A.186.  
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CONCLUSION 

This court should allow further appellate review 

to resolve the claims set forth herein. 

Respectfully submitted, 
 

EDNALOR PIPKIN, 
by her attorneys, 
 
 

/s/ David E. Emer   
David E. Emer 
(BBO #690722) 
demer@nutter.com 
Alison T. Holdway 
(BBO #690569) 
aholdway@nutter.com 
NUTTER McCLENNEN & FISH LLP 
155 Seaport Blvd 
Boston, MA  02210 
Tel.: (617) 439-2000 

Dated:  November 22, 2016 
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NOTICE: THIS IS AN UNPUBLISHED OPINION. 
Appeals Court of Massachusetts. 

1 By and through its managing agent, Beacon 
Residential Management LP. 

GEORGETOWNE HOMES TWO, LLC1 
v. 

Rakeem PIPKIN. 
No. 15–P–1540. 

| 
October 18, 2016. 

By the Court (AGNES, NEYMAN & HENRY, JJ.2). 
2 The panelists are listed in order of seniority. 

MEMORANDUM AND ORDER PURSUANT TO RULE 
1:28 

*1 Ednalor Pipkin appeals from the order denying her
motion to intervene in a summary process action 
commenced against her estranged husband. Upon our 
review, we conclude that the Housing Court judge did not 
abuse his discretion in denying the motion and therefore 
affirm. 

Background. The judge held multiple hearings on the 
motion to intervene and took evidence. His findings, 
recounted briefly infra, are supported by the evidence and 
are not clearly erroneous.3 See Demoulas v. Demoulas 
Super Mkts., Inc., 424 Mass. 501, 509–510 (1997). 

3 The plaintiff has moved to expand the record to include 
written findings made by the judge after the notice of 
appeal was filed. We see no need to expand the record. 
The motion is denied. 

At the time Pipkin and her husband initially applied for an 
apartment with the plaintiff landlord, Pipkin was not a 
legal resident. As a result, the lease they signed in 
October, 2009, required a monthly rental payment of 
$519, a much higher amount than would be due if Pipkin 
had been a legal resident. In December, 2009, upon their 

representation to the plaintiff that Pipkin expected to 
obtain her “green card” and become a legal resident, the 
parties executed a new lease with a much reduced 
monthly rental payment of $180. When documentation of 
Pipkin’s legal status was not forthcoming, Pipkin’s 
husband executed a new lease in February, 2010, listing 
only himself and the parties’ son as occupants; Pipkin’s 
name was not on this lease, and she was no longer listed 
as an occupant. The new lease retained the $180 rental 
payment on the assumption that Pipkin was no longer 
living there.4 

4 That amount was later adjusted to lower the payment to 
$163, again, on the assumption that Pipkin did not 
reside there. 

Pipkin did, in fact, vacate the apartment but only from 
February, 2010, through June, 2010. Pipkin testified that 
she left the apartment during that time because she 
wanted to complete her education and her husband was 
not supportive of that endeavor. The judge found this 
explanation not credible. He also found that the family 
made a choice to receive the benefit of the lower rent by 
removing Pipkin from the lease, but that Pipkin continued 
to reside at the apartment with the family. 

Pipkin ultimately received her green card in June, 2012, 
and shortly thereafter went to the landlord’s office and 
asked to be added to the lease. The landlord did not give 
her an application but the judge found that, at best, this 
was because of inattention; it was not because of spousal 
abuse. The judge specifically found that “if there was any 
reason that [Rakeem] chose not to cooperate with Mrs. 
Pipkin to have her added to the household, it was because 
the family was receiving a benefit of a ... reduced rent.” 
Moreover, Pipkin did not request an application form at 
any other time in the next thirty-five months, and no 
application to be added to the lease was ever submitted by 
Pipkin. 

In May, 2015, Pipkin obtained a G.L. c. 209A abuse 
prevention order against her husband, and he vacated the 
apartment. Shortly thereafter, the plaintiff commenced 
this summary process action against Pipkin’s husband5 on 
the ground that an unauthorized occupant (Pipkin) was 
residing at the apartment and because Pipkin had engaged 
in conduct that created disturbances on the property.6 
Pipkin was not listed in the summary process complaint 
as she was not a party to the lease and was not an 
authorized occupant. Pipkin promptly moved to intervene 
on the ground that her eviction violated the Violence 
Against Women Act of 1994, 
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14043e–11(b)(1) (VAWA), which affords certain housing 
rights to the victims of domestic violence. She later 
amended her motion to include a claim that she should be 
permitted to intervene on behalf of her minor children, 
who were lawful occupants. 
  
5 
 

The children (the son and a later-born child) were 
initially listed as defendants in the summary process 
complaint as well, but they were removed prior to the 
entry of judgment. The husband never appeared or 
defended the action and a default judgment eventually 
entered against him. 
 

 
6 
 

The plaintiff alleged that Pipkin was involved in an 
altercation with its security personnel. No evidence was 
introduced concerning this allegation and the judge did 
not rely on it. 
 

 
*2 The judge rejected both bases for intervention. As to 
Pipkin’s claim under the VAWA, he ruled that she was 
neither a lawful occupant nor an applicant of a housing 
unit subject to the VAWA, a necessary predicate for 
asserting its protections. He rejected her motion to 
intervene on behalf of her children on the ground that she 
could not qualify to reside in the apartment because she 
had participated in the fraudulent activity that had led to 
the termination of the tenancy.7 
  
7 
 

Pipkin’s assertion on appeal that fraud was unproven is 
not persuasive. The judge held evidentiary hearings and 
made findings of fact based on the leases as well as 
Pipkin’s own admissions, concluding that Pipkin had 
participated in the fraudulent scheme. 
 

 
Analysis. As a proposed intervener as of right, Pipkin 
must establish, among other criteria not at issue here, that 
she claims an “interest relating to the property or 
transaction which is the subject of the litigation in which 
the applicant wishes to intervene .” Bolden v. O’Connor 
Café of Worcester, Inc., 50 Mass.App.Ct. 56, 61 (2000). 
See Mass.R.Civ.P. 24(a), 365 Mass. 769 (1974). The 
“interest in the litigation must be ‘significantly 
protectable’ ... and must be sufficiently direct and 
immediate to justify the intervention.” Bolden, supra at 
62. Whether a proposed intervener has “an interest 
sufficient to entitle it to intervene,” id. at 61–62, requires 
a “practical, case-specific, fact-intensive analysis,” id. at 
62. “A judge has discretion in determining whether an 
intervening party has demonstrated facts that entitle him 
or her to intervention as of right, and we accordingly 
review the judge’s factual findings for clear error.... 

Whether those facts are sufficient to meet the 
requirements for intervention is a question of law, 
however, and is reviewed as such.” Commonwealth v. 
Fremont Inv. & Loan, 459 Mass. 209, 217 (2011). See 
Guardianship of B.V.G., 474 Mass. 315, 320 (2016). 
  
The VAWA grants to the victims of domestic violence 
certain protections from eviction actions. However, to be 
entitled to those protections, Pipkin must establish that 
she was “[a]n applicant for or tenant of housing assisted 
under a covered housing program.” 42 U.S.C. § 
14043e–11(b)(1). If she makes that showing, she “may 
not be ... evicted from the housing on the basis that [she] 
is or has been a victim of domestic violence ..., if [she] 
otherwise qualifies for admission, assistance, 
participation, or occupancy” (emphasis supplied). Ibid. 
The judge’s findings establish that Pipkin was neither a 
tenant nor an applicant at the time of the eviction 
proceedings. Having removed herself from the lease for 
the purpose of fraudulently reducing the family’s rent, she 
was, at best, an unlawful occupant of the premises. 
Furthermore, in the absence of the submission of an 
application, Pipkin cannot be considered an applicant 
under the VAWA. Even were we to conclude that 
Pipkin’s single verbal request to be added to the lease in 
2012 made her an applicant under the VAWA, given the 
judge’s unequivocal finding that Pipkin participated in 
fraud involving the premises, she could not establish she 
“otherwise qualifies for admission, assistance, 
participation, or occupancy.” Ibid. 
  
*3 Her claim of right to intervene on behalf of her 
children fails for similar reasons. Even were we to agree 
that, in the ordinary course, a caretaker of children may 
intervene to protect the interest of children who are lawful 
occupants, see Arsenault v. Chicopee Hous. Authy., 15 
Mass.App.Ct. 939, 940941 (1983), Pipkin’s fraudulent 
actions as found by the judge would disqualify her from 
continuing the tenancy, see ibid. (noting that reconstituted 
household may, in the end, not qualify for the tenancy). 
The record supports the judge’s findings, and thus there is 
nothing to be gained by permitting Pipkin to intervene. 
  
In addition to the two primary issues discussed supra, 
Pipkin argues that the judge applied an improper standard 
and erred in denying her request for permissive 
intervention. These issues need not detain us. Although 
the judge referenced a “good cause” standard at the 
beginning of one of the hearings, he applied the correct 
standard throughout the proceedings and in his findings. 
There was no error. To the extent the issue of permissive 
intervention was raised below, we discern no abuse of this 
“wholly discretionary” decision of the judge. 
Massachusetts Fedn. of Teachers, AFT, AFL–CIO v. 
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School Comm. of Chelsea, 409 Mass. 203, 209 (1991). 
  
Order denying motion to intervene affirmed. 
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KeyCite Yellow Flag - Negative Treatment

 Proposed Legislation

United States Code Annotated
Title 42. The Public Health and Welfare

Chapter 8. Low-Income Housing (Refs & Annos)
Subchapter I. General Program of Assisted Housing (Refs & Annos)

42 U.S.C.A. § 1437f

§ 1437f. Low-income housing assistance

Effective: July 29, 2016
Currentness

(a) Authorization for assistance payments

For the purpose of aiding low-income families in obtaining a decent place to live and of promoting economically mixed
housing, assistance payments may be made with respect to existing housing in accordance with the provisions of this
section.

(b) Other existing housing programs

(1) In general

The Secretary is authorized to enter into annual contributions contracts with public housing agencies pursuant to
which such agencies may enter into contracts to make assistance payments to owners of existing dwelling units in
accordance with this section. In areas where no public housing agency has been organized or where the Secretary
determines that a public housing agency is unable to implement the provisions of this section, the Secretary is
authorized to enter into such contracts and to perform the other functions assigned to a public housing agency by
this section.

(2) The Secretary is authorized to enter into annual contributions contracts with public housing agencies for the
purpose of replacing public housing transferred in accordance with subchapter II-A of this chapter. Each contract
entered into under this subsection shall be for a term of not more than 60 months.

(c) Contents and purposes of contracts for assistance payments; amount and scope of monthly assistance payments

(1)(A) An assistance contract entered into pursuant to this section shall establish the maximum monthly rent (including
utilities and all maintenance and management charges) which the owner is entitled to receive for each dwelling unit with
respect to which such assistance payments are to be made. The maximum monthly rent shall not exceed by more than 10
per centum the fair market rental established by the Secretary periodically but not less than annually for existing or newly
constructed rental dwelling units of various sizes and types in the market area suitable for occupancy by persons assisted
under this section, except that the maximum monthly rent may exceed the fair market rental (A) by more than 10 but
not more than 20 per centum where the Secretary determines that special circumstances warrant such higher maximum
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rent or that such higher rent is necessary to the implementation of a housing strategy as defined in section 12705 of
this title, or (B) by such higher amount as may be requested by a tenant and approved by the public housing agency in
accordance with paragraph (3)(B). In the case of newly constructed and substantially rehabilitated units, the exception in
the preceding sentence shall not apply to more than 20 per centum of the total amount of authority to enter into annual
contributions contracts for such units which is allocated to an area and obligated with respect to any fiscal year beginning
on or after October 1, 1980. Each fair market rental in effect under this subsection shall be adjusted to be effective on
October 1 of each year to reflect changes, based on the most recent available data trended so the rentals will be current
for the year to which they apply, of rents for existing or newly constructed rental dwelling units, as the case may be, of
various sizes and types in the market area suitable for occupancy by persons assisted under this section. Notwithstanding
any other provision of this section, after October 12, 1977, the Secretary shall prohibit high-rise elevator projects for
families with children unless there is no practical alternative. If units assisted under this section are exempt from local
rent control while they are so assisted or otherwise, the maximum monthly rent for such units shall be reasonable in
comparison with other units in the market area that are exempt from local rent control.

(B) Fair market rentals for an area shall be published not less than annually by the Secretary on the site of the Department
on the World Wide Web and in any other manner specified by the Secretary. Notice that such fair market rentals are
being published shall be published in the Federal Register, and such fair market rentals shall become effective no earlier
than 30 days after the date of such publication. The Secretary shall establish a procedure for public housing agencies and
other interested parties to comment on such fair market rentals and to request, within a time specified by the Secretary,
reevaluation of the fair market rentals in a jurisdiction before such rentals become effective. The Secretary shall cause to
be published for comment in the Federal Register notices of proposed material changes in the methodology for estimating
fair market rentals and notices specifying the final decisions regarding such proposed substantial methodological changes
and responses to public comments.”.

(2)(A) The assistance contract shall provide for adjustment annually or more frequently in the maximum monthly rents
for units covered by the contract to reflect changes in the fair market rentals established in the housing area for similar
types and sizes of dwelling units or, if the Secretary determines, on the basis of a reasonable formula. However, where the
maximum monthly rent, for a unit in a new construction, substantial rehabilitation, or moderate rehabilitation project,
to be adjusted using an annual adjustment factor exceeds the fair market rental for an existing dwelling unit in the market
area, the Secretary shall adjust the rent only to the extent that the owner demonstrates that the adjusted rent would not
exceed the rent for an unassisted unit of similar quality, type, and age in the same market area, as determined by the
Secretary. The immediately foregoing sentence shall be effective only during fiscal year 1995, fiscal year 1996 prior to
April 26, 1996, and fiscal years 1997 and 1998, and during fiscal year 1999 and thereafter. Except for assistance under
the certificate program, for any unit occupied by the same family at the time of the last annual rental adjustment, where
the assistance contract provides for the adjustment of the maximum monthly rent by applying an annual adjustment
factor and where the rent for a unit is otherwise eligible for an adjustment based on the full amount of the factor, 0.01
shall be subtracted from the amount of the factor, except that the factor shall not be reduced to less than 1.0. In the
case of assistance under the certificate program, 0.01 shall be subtracted from the amount of the annual adjustment
factor (except that the factor shall not be reduced to less than 1.0), and the adjusted rent shall not exceed the rent for a
comparable unassisted unit of similar quality, type, and age in the market area. The immediately foregoing two sentences
shall be effective only during fiscal year 1995, fiscal year 1996 prior to April 26, 1996, and fiscal years 1997 and 1998,
and during fiscal year 1999 and thereafter. In establishing annual adjustment factors for units in new construction and
substantial rehabilitation projects, the Secretary shall take into account the fact that debt service is a fixed expense. The
immediately foregoing sentence shall be effective only during fiscal year 1998.

(B) The contract shall further provide for the Secretary to make additional adjustments in the maximum monthly rent
for units under contract to the extent he determines such adjustments are necessary to reflect increases in the actual
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and necessary expenses of owning and maintaining the units which have resulted from substantial general increases
in real property taxes, utility rates, or similar costs which are not adequately compensated for by the adjustment in
the maximum monthly rent authorized by subparagraph (A). The Secretary shall make additional adjustments in the
maximum monthly rent for units under contract (subject to the availability of appropriations for contract amendments)
to the extent the Secretary determines such adjustments are necessary to reflect increases in the actual and necessary
expenses of owning and maintaining the units that have resulted from the expiration of a real property tax exemption.
Where the Secretary determines that a project assisted under this section is located in a community where drug-related
criminal activity is generally prevalent and the project's operating, maintenance, and capital repair expenses have been
substantially increased primarily as a result of the prevalence of such drug-related activity, the Secretary may (at the
discretion of the Secretary and subject to the availability of appropriations for contract amendments for this purpose),
on a project by project basis, provide adjustments to the maximum monthly rents, to a level no greater than 120 percent
of the project rents, to cover the costs of maintenance, security, capital repairs, and reserves required for the owner to
carry out a strategy acceptable to the Secretary for addressing the problem of drug-related criminal activity. Any rent
comparability standard required under this paragraph may be waived by the Secretary to so implement the preceding
sentence. The Secretary may (at the discretion of the Secretary and subject to the availability of appropriations for
contract amendments), on a project by project basis for projects receiving project-based assistance, provide adjustments
to the maximum monthly rents to cover the costs of evaluating and reducing lead-based paint hazards, as defined in
section 4851b of this title.

(C) Adjustments in the maximum rents under subparagraphs (A) and (B) shall not result in material differences between
the rents charged for assisted units and unassisted units of similar quality, type, and age in the same market area, as
determined by the Secretary. In implementing the limitation established under the preceding sentence, the Secretary shall
establish regulations for conducting comparability studies for projects where the Secretary has reason to believe that the
application of the formula adjustments under subparagraph (A) would result in such material differences. The Secretary
shall conduct such studies upon the request of any owner of any project, or as the Secretary determines to be appropriate
by establishing, to the extent practicable, a modified annual adjustment factor for such market area, as the Secretary
shall designate, that is geographically smaller than the applicable housing area used for the establishment of the annual
adjustment factor under subparagraph (A). The Secretary shall establish such modified annual adjustment factor on
the basis of the results of a study conducted by the Secretary of the rents charged, and any change in such rents over
the previous year, for assisted units and unassisted units of similar quality, type, and age in the smaller market area.
Where the Secretary determines that such modified annual adjustment factor cannot be established or that such factor
when applied to a particular project would result in material differences between the rents charged for assisted units
and unassisted units of similar quality, type, and age in the same market area, the Secretary may apply an alternative
methodology for conducting comparability studies in order to establish rents that are not materially different from rents
charged for comparable unassisted units. If the Secretary or appropriate State agency does not complete and submit to
the project owner a comparability study not later than 60 days before the anniversary date of the assistance contract under
this section, the automatic annual adjustment factor shall be applied. The Secretary may not reduce the contract rents in
effect on or after April 15, 1987, for newly constructed, substantially rehabilitated, or moderately rehabilitated projects
assisted under this section (including projects assisted under this section as in effect prior to November 30, 1983), unless
the project has been refinanced in a manner that reduces the periodic payments of the owner. Any maximum monthly
rent that has been reduced by the Secretary after April 14, 1987, and prior to November 7, 1988, shall be restored to the
maximum monthly rent in effect on April 15, 1987. For any project which has had its maximum monthly rents reduced
after April 14, 1987, the Secretary shall make assistance payments (from amounts reserved for the original contract) to
the owner of such project in an amount equal to the difference between the maximum monthly rents in effect on April
15, 1987, and the reduced maximum monthly rents, multiplied by the number of months that the reduced maximum
monthly rents were in effect.
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(3) The amount of the monthly assistance payment with respect to any dwelling unit shall be the difference between the
maximum monthly rent which the contract provides that the owner is to receive for the unit and the rent the family
is required to pay under section 1437a(a) of this title. Reviews of family income shall be made no less frequently than
annually.

(4) The assistance contract shall provide that assistance payments may be made only with respect to a dwelling unit under
lease for occupancy by a family determined to be a lower income family at the time it initially occupied such dwelling
unit, except that such payments may be made with respect to unoccupied units for a period not exceeding sixty days (A)
in the event that a family vacates a dwelling unit before the expiration date of the lease for occupancy or (B) where a
good faith effort is being made to fill an unoccupied unit, and, subject to the provisions of the following sentence, such
payments may be made, in the case of a newly constructed or substantially rehabilitated project, after such sixty-day
period in an amount equal to the debt service attributable to such an unoccupied dwelling unit for a period not to exceed
one year, if a good faith effort is being made to fill the unit and the unit provides decent, safe, and sanitary housing. No
such payment may be made after such sixty-day period if the Secretary determines that the dwelling unit is in a project
which provides the owner with revenues exceeding the costs incurred by such owner with respect to such project.

(5) The Secretary shall take such steps as may be necessary, including the making of contracts for assistance payments in
amounts in excess of the amounts required at the time of the initial renting of dwelling units, the reservation of annual
contributions authority for the purpose of amending housing assistance contracts, or the allocation of a portion of new
authorizations for the purpose of amending housing assistance contracts, to assure that assistance payments are increased
on a timely basis to cover increases in maximum monthly rents or decreases in family incomes.

(6) Redesignated (5)

(7) Repealed. Pub.L. 105-276, Title V, § 550(a)(3)(C), Oct. 21, 1998, 112 Stat. 2609

(8)(A) Not less than one year before termination of any contract under which assistance payments are received under
this section, other than a contract for tenant-based assistance under this section, an owner shall provide written notice
to the Secretary and the tenants involved of the proposed termination. The notice shall also include a statement that, if
the Congress makes funds available, the owner and the Secretary may agree to a renewal of the contract, thus avoiding
termination, and that in the event of termination the Department of Housing and Urban Development will provide
tenant-based rental assistance to all eligible residents, enabling them to choose the place they wish to rent, which is likely
to include the dwelling unit in which they currently reside. Any contract covered by this paragraph that is renewed may be
renewed for a period of up to 1 year or any number or years, with payments subject to the availability of appropriations
for any year.

(B) In the event the owner does not provide the notice required, the owner may not evict the tenants or increase the
tenants' rent payment until such time as the owner has provided the notice and 1 year has elapsed. The Secretary may
allow the owner to renew the terminating contract for a period of time sufficient to give tenants 1 year of advance notice
under such terms and conditions as the Secretary may require.

(C) Any notice under this paragraph shall also comply with any additional requirements established by the Secretary.
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(D) For purposes of this paragraph, the term “termination” means the expiration of the assistance contract or an owner's
refusal to renew the assistance contract, and such term shall include termination of the contract for business reasons.

(9) Repealed. Pub.L. 113-4, Title VI, § 601(b)(2)(A), Mar. 7, 2013, 127 Stat. 107

(d) Required provisions and duration of contracts for assistance payments; waiver of limitation

(1) Contracts to make assistance payments entered into by a public housing agency with an owner of existing housing
units shall provide (with respect to any unit) that--

(A) the selection of tenants shall be the function of the owner, subject to the annual contributions contract between the
Secretary and the agency, except that with respect to the certificate and moderate rehabilitation programs only, for
the purpose of selecting families to be assisted, the public housing agency may establish local preferences, consistent
with the public housing agency plan submitted under section 1437c-1 of this title by the public housing agency;

(B)(i) the lease between the tenant and the owner shall be for at least one year or the term of such contract, whichever
is shorter, and shall contain other terms and conditions specified by the Secretary;

(ii) during the term of the lease, the owner shall not terminate the tenancy except for serious or repeated violation of
the terms and conditions of the lease, for violation of applicable Federal, State, or local law, or for other good cause;

(iii) during the term of the lease, any criminal activity that threatens the health, safety, or right to peaceful enjoyment
of the premises by other tenants, any criminal activity that threatens the health, safety, or right to peaceful enjoyment
of their residences by persons residing in the immediate vicinity of the premises, or any drug-related criminal activity
on or near such premises, engaged in by a tenant of any unit, any member of the tenant's household, or any guest or
other person under the tenant's control, shall be cause for termination of tenancy;

(iv) any termination of tenancy shall be preceded by the owner's provision of written notice to the tenant specifying
the grounds for such action; and

(v) it shall be cause for termination of the tenancy of a tenant if such tenant--

(I) is fleeing to avoid prosecution, or custody or confinement after conviction, under the laws of the place from
which the individual flees, for a crime, or attempt to commit a crime, which is a felony under the laws of the place
from which the individual flees, or which, in the case of the State of New Jersey, is a high misdemeanor under the
laws of such State; or

(II) is violating a condition of probation or parole imposed under Federal or State law;
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(C) maintenance and replacement (including redecoration) shall be in accordance with the standard practice for the
building concerned as established by the owner and agreed to by the agency; and

(D) the agency and the owner shall carry out such other appropriate terms and conditions as may be mutually agreed
to by them.

(2)(A) Each contract for an existing structure entered into under this section shall be for a term of not less than one
month nor more than one hundred and eighty months. The Secretary shall permit public housing agencies to enter into
contracts for assistance payments of less than 12 months duration in order to avoid disruption in assistance to eligible
families if the annual contributions contract is within 1 year of its expiration date.

(B)(i) In determining the amount of assistance provided under an assistance contract for project-based assistance under
this paragraph or a contract for assistance for housing constructed or substantially rehabilitated pursuant to assistance
provided under subsection (b)(2) of this section (as such subsection existed immediately before October 1, 1983), the
Secretary may consider and annually adjust, with respect to such project, for the cost of employing or otherwise retaining

the services of one or more service coordinators under section 661 1  of the Housing and Community Development Act
of 1992 [42 U.S.C.A. § 13631] to coordinate the provision of any services within the project for residents of the project
who are elderly or disabled families.

(ii) The budget authority available under section 1437c(c) of this title for assistance under this section is authorized to be
increased by $15,000,000 on or after October 1, 1992, and by $15,000,000 on or after October 1, 1993. Amounts made
available under this subparagraph shall be used to provide additional amounts under annual contributions contracts for
assistance under this section which shall be made available through assistance contracts only for the purpose of providing
service coordinators under clause (i) for projects receiving project-based assistance under this paragraph and to provide
additional amounts under contracts for assistance for projects constructed or substantially rehabilitated pursuant to
assistance provided under subsection (b)(2) of this section (as such subsection existed immediately before October 1,
1983) only for such purpose.

(C) An assistance contract for project-based assistance under this paragraph shall provide that the owner shall ensure and
maintain compliance with subtitle C of Title VI of the Housing and Community Development Act of 1992 [42 U.S.C.A.
§ 13601 et seq.] and any regulations issued under such subtitle.

(D) An owner of a covered section 8 [42 U.S.C. 1437f] housing project (as such term is defined in section 659 of the
Housing and Community Development Act of 1992 [42 U.S.C.A. § 13619]) may give preference for occupancy of dwelling
units in the project, and reserve units for occupancy, in accordance with subtitle D of Title VI of the Housing and
Community Development Act of 1992 [42 U.S.C.A. § 13611 et seq.].

(3) Notwithstanding any other provision of law, with the approval of the Secretary the public housing agency
administering a contract under this section with respect to existing housing units may exercise all management and
maintenance responsibilities with respect to those units pursuant to a contract between such agency and the owner of
such units.
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(4) A public housing agency that serves more than one unit of general local government may, at the discretion of the
agency, in allocating assistance under this section, give priority to disabled families that are not elderly families.

(5) Calculation of limit.--Any contract entered into under section 514 of the Multifamily Assisted Housing Reform and
Affordability Act of 1997 shall be excluded in computing the limit on project-based assistance under this subsection.

(6) Treatment of common areas.--The Secretary may not provide any assistance amounts pursuant to an existing contract
for project-based assistance under this section for a housing project and may not enter into a new or renewal contract
for such assistance for a project unless the owner of the project provides consent, to such local law enforcement agencies
as the Secretary determines appropriate, for law enforcement officers of such agencies to enter common areas of the
project at any time and without advance notice upon a determination of probable cause by such officers that criminal
activity is taking place in such areas.

(e) Restrictions on contracts for assistance payments

(1) Nothing in this chapter shall be deemed to prohibit an owner from pledging, or offering as security for any loan or
obligation, a contract for assistance payments entered into pursuant to this section: Provided, That such security is in
connection with a project constructed or rehabilitated pursuant to authority granted in this section, and the terms of the
financing or any refinancing have been approved by the Secretary.

(2) Repealed. Pub.L. 101-625, Title II, § 289(b), Nov. 28, 1990, 104 Stat. 4128

(3) Repealed. Pub.L. 98-181, Title II, § 209(a)(3), Nov. 30, 1983, 97 Stat. 1183

(f) Definitions

As used in this section--

(1) the term “owner” means any private person or entity, including a cooperative, an agency of the Federal
Government, or a public housing agency, having the legal right to lease or sublease dwelling units;

(2) the terms “rent” or “rental” mean, with respect to members of a cooperative, the charges under the occupancy
agreements between such members and the cooperative;

(3) the term “debt service” means the required payments for principal and interest made with respect to a mortgage
secured by housing assisted under this chapter;

(4) the term “participating jurisdiction” means a State or unit of general local government designated by the Secretary
to be a participating jurisdiction under title II of the Cranston-Gonzalez National Affordable Housing Act [42
U.S.C.A. § 12721 et seq.];
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(5) the term “drug-related criminal activity” means the illegal manufacture, sale, distribution, use, or possession with
intent to manufacture, sell, distribute, or use, of a controlled substance (as defined in section 802 of Title 21);

(6) the term “project-based assistance” means rental assistance under subsection (b) of this section that is attached to
the structure pursuant to subsection (d)(2) or (o)(13) of this section; and

(7) the term “tenant-based assistance” means rental assistance under subsection (o) of this section that is not project-
based assistance and that provides for the eligible family to select suitable housing and to move to other suitable
housing.

(8) Repealed. Pub.L. 113-4, Title VI, § 601(b)(2)(C)(iii), Mar. 7, 2013, 127 Stat. 108

(9) Repealed. Pub.L. 113-4, Title VI, § 601(b)(2)(C)(iii), Mar. 7, 2013, 127 Stat. 108

(10) Repealed. Pub.L. 113-4, Title VI, § 601(b)(2)(C)(iii), Mar. 7, 2013, 127 Stat. 108

(11) Repealed. Pub.L. 113-4, Title VI, § 601(b)(2)(C)(iii), Mar. 7, 2013, 127 Stat. 108

(g) Regulations applicable for implementation of assistance payments

Notwithstanding any other provision of this chapter, assistance payments under this section may be provided, in
accordance with regulations prescribed by the Secretary, with respect to some or all of the units in any project approved
pursuant to section 1701q of Title 12.

(h) Nonapplicability of inconsistent provisions to contracts for assistance payments

Sections 1437c(e) and 1437d of this title (except as provided in section 1437d(j)(3) of this title), and any other provisions
of this chapter which are inconsistent with the provisions of this section shall not apply to contracts for assistance entered
into under this section.

(i) Receipt of assistance by public housing agency under other law not to be considered

The Secretary may not consider the receipt by a public housing agency of assistance under section 811(b)(1) of the
Cranston-Gonzalez National Affordable Housing Act [42 U.S.C.A. § 8013(b)(1)], or the amount received, in approving
assistance for the agency under this section or determining the amount of such assistance to be provided.

(j) Repealed. Pub.L. 105-276, Title V, § 550(a)(6), Oct. 21, 1998, 112 Stat. 2609

(k) Verification of income
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The Secretary shall establish procedures which are appropriate and necessary to assure that income data provided to
public housing agencies and owners by families applying for or receiving assistance under this section is complete and
accurate. In establishing such procedures, the Secretary shall randomly, regularly, and periodically select a sample of
families to authorize the Secretary to obtain information on these families for the purpose of income verification, or
to allow those families to provide such information themselves. Such information may include, but is not limited to,
data concerning unemployment compensation and Federal income taxation and data relating to benefits made available
under the Social Security Act [42 U.S.C.A. § 301 et seq.], the Food and Nutrition Act of 2008 [7 U.S.C.A. § 2011 et seq.],
or Title 38. Any such information received pursuant to this subsection shall remain confidential and shall be used only
for the purpose of verifying incomes in order to determine eligibility of families for benefits (and the amount of such
benefits, if any) under this section.

(l), (m) Repealed. Pub.L. 98-181, Title II, § 209(a)(5), Nov. 30, 1983, 97 Stat. 1183

(n) Repealed. Pub.L. 105-276, Title V, § 550(a)(7), Oct. 21, 1998, 112 Stat. 2609

(o) Voucher program

(1) Authority

(A) In general

The Secretary may provide assistance to public housing agencies for tenant-based assistance using a payment
standard established in accordance with subparagraph (B). The payment standard shall be used to determine the
monthly assistance that may be paid for any family, as provided in paragraph (2).

(B) Establishment of payment standard

Except as provided under subparagraph (D), the payment standard for each size of dwelling unit in a market area
shall not exceed 110 percent of the fair market rental established under subsection (c) of this section for the same size
of dwelling unit in the same market area and shall be not less than 90 percent of that fair market rental, except that
no public housing agency shall be required as a result of a reduction in the fair market rental to reduce the payment
standard applied to a family continuing to reside in a unit for which the family was receiving assistance under this
section at the time the fair market rental was reduced. The Secretary shall allow public housing agencies to request
exception payment standards within fair market rental areas subject to criteria and procedures established by the
Secretary.

(C) Set-aside

The Secretary may set aside not more than 5 percent of the budget authority made available for assistance under
this subsection as an adjustment pool. The Secretary shall use amounts in the adjustment pool to make adjusted
payments to public housing agencies under subparagraph (A), to ensure continued affordability, if the Secretary
determines that additional assistance for such purpose is necessary, based on documentation submitted by a public
housing agency.
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(D) Approval

The Secretary may require a public housing agency to submit the payment standard of the public housing agency
to the Secretary for approval, if the payment standard is less than 90 percent of the fair market rental or exceeds
110 percent of the fair market rental.

(E) Review

The Secretary--

(i) shall monitor rent burdens and review any payment standard that results in a significant percentage of the
families occupying units of any size paying more than 30 percent of adjusted income for rent; and

(ii) may require a public housing agency to modify the payment standard of the public housing agency based on
the results of that review.

(2) Amount of monthly assistance payment

Subject to the requirement under section 1437a(a)(3) of this title (relating to minimum rental amount), the monthly
assistance payment for a family receiving assistance under this subsection shall be determined as follows:

(A) Tenant-based assistance; rent not exceeding payment standard

For a family receiving tenant-based assistance, if the rent for the family (including the amount allowed for tenant-
paid utilities) does not exceed the applicable payment standard established under paragraph (1), the monthly
assistance payment for the family shall be equal to the amount by which the rent (including the amount allowed for
tenant-paid utilities) exceeds the greatest of the following amounts, rounded to the nearest dollar:

(i) 30 percent of the monthly adjusted income of the family.

(ii) 10 percent of the monthly income of the family.

(iii) If the family is receiving payments for welfare assistance from a public agency and a part of those payments,
adjusted in accordance with the actual housing costs of the family, is specifically designated by that agency to
meet the housing costs of the family, the portion of those payments that is so designated.

(B) Tenant-based assistance; rent exceeding payment standard

For a family receiving tenant-based assistance, if the rent for the family (including the amount allowed for tenant-
paid utilities) exceeds the applicable payment standard established under paragraph (1), the monthly assistance
payment for the family shall be equal to the amount by which the applicable payment standard exceeds the greatest
of amounts under clauses (i), (ii), and (iii) of subparagraph (A).
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(C) Families receiving project-based assistance

For a family receiving project-based assistance, the rent that the family is required to pay shall be determined
in accordance with section 1437a(a)(1) of this title, and the amount of the housing assistance payment shall be
determined in accordance with subsection (c)(3) of this section.

(D) Utility allowance

(i) General

In determining the monthly assistance payment for a family under subparagraphs (A) and (B), the amount allowed
for tenant-paid utilities shall not exceed the appropriate utility allowance for the family unit size as determined
by the public housing agency regardless of the size of the dwelling unit leased by the family.

(ii) Exception for families in including persons with disabilities

Notwithstanding subparagraph (A), upon request by a family that includes a person with disabilities, the public
housing agency shall approve a utility allowance that is higher than the applicable amount on the utility allowance
schedule if a higher utility allowance is needed as a reasonable accommodation to make the program accessible
to and usable by the family member with a disability.

(3) 40 percent limit

At the time a family initially receives tenant-based assistance under this section with respect to any dwelling unit, the
total amount that a family may be required to pay for rent may not exceed 40 percent of the monthly adjusted income
of the family.

(4) Eligible families

To be eligible to receive assistance under this subsection, a family shall, at the time a family initially receives assistance
under this subsection, be a low-income family that is--

(A) a very low-income family;

(B) a family previously assisted under this subchapter;

(C) a low-income family that meets eligibility criteria specified by the public housing agency;

(D) a family that qualifies to receive a voucher in connection with a homeownership program approved under title
IV of the Cranston-Gonzalez National Affordable Housing Act; or
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(E) a family that qualifies to receive a voucher under section 223 or 226 of the Low-Income Housing Preservation
and Resident Homeownership Act of 1990 [12 U.S.C.A. § 4113 or 4116].

(5) Annual review of family income

(A) In general

Reviews of family incomes for purposes of this section shall be subject to the provisions of section 3544 of this title
and shall be conducted upon the initial provision of housing assistance for the family and thereafter as required by
section 1437a(a)(1) of this title.

(B) Procedures

Each public housing agency administering assistance under this subsection shall establish procedures that are
appropriate and necessary to ensure that income data provided to the agency and owners by families applying for or
receiving assistance from the agency is complete and accurate. Each public housing agency shall, not less frequently
than annually, conduct a review of the family income of each family receiving assistance under this subsection.

(6) Selection of families and disapproval of owners

(A) Preferences

(i) Authority to establish

Each public housing agency may establish a system for making tenant-based assistance under this subsection
available on behalf of eligible families that provides preference for such assistance to eligible families having
certain characteristics, which may include a preference for families residing in public housing who are victims of
a crime of violence (as such term is defined in section 16 of Title 18) that has been reported to an appropriate
law enforcement agency.

(ii) Content

Each system of preferences established pursuant to this subparagraph shall be based upon local housing needs
and priorities, as determined by the public housing agency using generally accepted data sources, including any
information obtained pursuant to an opportunity for public comment as provided under section 1437c-1(f) of this
title and under the requirements applicable to the comprehensive housing affordability strategy for the relevant
jurisdiction.

(B) Selection of tenants

Each housing assistance payment contract entered into by the public housing agency and the owner of a dwelling

unit) 2  shall provide that the screening and selection of families for those units shall be the function of the owner.
In addition, the public housing agency may elect to screen applicants for the program in accordance with such
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requirements as the Secretary may establish. That an applicant or participant is or has been a victim of domestic
violence, dating violence, or stalking is not an appropriate basis for denial of program assistance or for denial of
admission if the applicant otherwise qualifies for assistance or admission.

(C) PHA disapproval of owners

In addition to other grounds authorized by the Secretary, a public housing agency may elect not to enter into a
housing assistance payments contract under this subsection with an owner who refuses, or has a history of refusing,
to take action to terminate tenancy for activity engaged in by the tenant, any member of the tenant's household,
any guest, or any other person under the control of any member of the household that--

(i) threatens the health or safety of, or right to peaceful enjoyment of the premises by, other tenants or employees
of the public housing agency, owner, or other manager of the housing;

(ii) threatens the health or safety of, or right to peaceful enjoyment of the residences by, persons residing in the
immediate vicinity of the premises; or

(iii) is drug-related or violent criminal activity.

(7) Leases and tenancy

Each housing assistance payment contract entered into by the public housing agency and the owner of a dwelling unit--

(A) shall provide that the lease between the tenant and the owner shall be for a term of not less than 1 year, except
that the public housing agency may approve a shorter term for an initial lease between the tenant and the dwelling
unit owner if the public housing agency determines that such shorter term would improve housing opportunities for
the tenant and if such shorter term is considered to be a prevailing local market practice;

(B) shall provide that the dwelling unit owner shall offer leases to tenants assisted under this subsection that--

(i) are in a standard form used in the locality by the dwelling unit owner; and

(ii) contain terms and conditions that--

(I) are consistent with State and local law; and

(II) apply generally to tenants in the property who are not assisted under this section;
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(C) shall provide that during the term of the lease, the owner shall not terminate the tenancy except for serious or
repeated violation of the terms and conditions of the lease, for violation of applicable Federal, State, or local law,

or for other good cause,; 3

(D) shall provide that during the term of the lease, any criminal activity that threatens the health, safety, or right to
peaceful enjoyment of the premises by other tenants, any criminal activity that threatens the health, safety, or right
to peaceful enjoyment of their residences by persons residing in the immediate vicinity of the premises, or any violent
or drug-related criminal activity on or near such premises, engaged in by a tenant of any unit, any member of the
tenant's household, or any guest or other person under the tenant's control, shall be cause for termination of tenancy;

(E) shall provide that any termination of tenancy under this subsection shall be preceded by the provision of written
notice by the owner to the tenant specifying the grounds for that action, and any relief shall be consistent with
applicable State and local law; and

(F) may include any addenda required by the Secretary to set forth the provisions of this subsection.

(8) Inspection of units by PHAs

(A) In general

Except as provided in paragraph (11), for each dwelling unit for which a housing assistance payment contract is
established under this subsection, the public housing agency shall inspect the unit before any assistance payment is
made to determine whether the dwelling unit meets the housing quality standards under subparagraph (B).

(B) Housing quality standards

The housing quality standards under this subparagraph are standards for safe and habitable housing established--

(i) by the Secretary for purposes of this subsection; or

(ii) by local housing codes or by codes adopted by public housing agencies that--

(I) meet or exceed housing quality standards, except that the Secretary may waive the requirement under this
subclause to significantly increase access to affordable housing and to expand housing opportunities for families
assisted under this subsection, except where such waiver could adversely affect the health or safety of families
assisted under this subsection; and

(II) do not severely restrict housing choice 4

(C) Inspection
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The determination required under subparagraph (A) shall be made by the public housing agency (or other entity, as
provided in paragraph (11)) pursuant to an inspection of the dwelling unit conducted before any assistance payment
is made for the unit. Inspections of dwelling units under this subparagraph shall be made before the expiration of
the 15-day period beginning upon a request by the resident or landlord to the public housing agency or, in the case
of any public housing agency that provides assistance under this subsection on behalf of more than 1250 families,
before the expiration of a reasonable period beginning upon such request. The performance of the agency in meeting
the 15-day inspection deadline shall be taken into consideration in assessing the performance of the agency.

(D) Biennial inspections

(i) Requirement

Each public housing agency providing assistance under this subsection (or other entity, as provided in paragraph
(11)) shall, for each assisted dwelling unit, make inspections not less often than biennially during the term of the
housing assistance payments contract for the unit to determine whether the unit is maintained in accordance with
the requirements under subparagraph (A).

(ii) Use of alternative inspection method

The requirements under clause (i) may be complied with by use of inspections that qualify as an alternative
inspection method pursuant to subparagraph (E).

(iii) Records

The public housing agency (or other entity) shall retain the records of the inspection for a reasonable time, as
determined by the Secretary, and shall make the records available upon request to the Secretary, the Inspector
General for the Department of Housing and Urban Development, and any auditor conducting an audit under
section 1437c(h) of this title.

(iv) Mixed-finance properties

The Secretary may adjust the frequency of inspections for mixed-finance properties assisted with vouchers under
paragraph (13) to facilitate the use of the alternative inspections in subparagraph (E).

(E) Alternative inspection method

An inspection of a property shall qualify as an alternative inspection method for purposes of this subparagraph if--

(i) the inspection was conducted pursuant to requirements under a Federal, State, or local housing program
(including the Home investment partnership program under title II of the Cranston-Gonzalez National
Affordable Housing Act and the low-income housing tax credit program under section 42 of Title 26); and
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(ii) pursuant to such inspection, the property was determined to meet the standards or requirements regarding
housing quality or safety applicable to properties assisted under such program, and, if a non-Federal standard or
requirement was used, the public housing agency has certified to the Secretary that such standard or requirement
provides the same (or greater) protection to occupants of dwelling units meeting such standard or requirement
as would the housing quality standards under subparagraph (B).

(F) Interim inspections

Upon notification to the public housing agency, by a family (on whose behalf tenant-based rental assistance is
provided under this subsection) or by a government official, that the dwelling unit for which such assistance is
provided does not comply with the housing quality standards under subparagraph (B), the public housing agency
shall inspect the dwelling unit--

(i) in the case of any condition that is life-threatening, within 24 hours after the agency's receipt of such
notification, unless waived by the Secretary in extraordinary circumstances; and

(ii) in the case of any condition that is not life-threatening, within a reasonable time frame, as determined by the
Secretary.

(G) Inspection guidelines

The Secretary shall establish procedural guidelines and performance standards to facilitate inspections of dwelling
units and conform such inspections with practices utilized in the private housing market. Such guidelines and
standards shall take into consideration variations in local laws and practices of public housing agencies and shall
provide flexibility to authorities appropriate to facilitate efficient provision of assistance under this subsection.

(9) Vacated units

If an assisted family vacates a dwelling unit for which rental assistance is provided under a housing assistance payment
contract before the expiration of the term of the lease for the unit, rental assistance pursuant to such contract may not
be provided for the unit after the month during which the unit was vacated.

(10) Rent

(A) Reasonableness

The rent for dwelling units for which a housing assistance payment contract is established under this subsection
shall be reasonable in comparison with rents charged for comparable dwelling units in the private, unassisted local
market.

(B) Negotiations
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A public housing agency (or other entity, as provided in paragraph (11)) shall, at the request of a family receiving
tenant-based assistance under this subsection, assist that family in negotiating a reasonable rent with a dwelling unit
owner. A public housing agency (or such other entity) shall review the rent for a unit under consideration by the
family (and all rent increases for units under lease by the family) to determine whether the rent (or rent increase)
requested by the owner is reasonable. If a public housing agency (or other such entity) determines that the rent (or
rent increase) for a dwelling unit is not reasonable, the public housing agency (or other such entity) shall not make
housing assistance payments to the owner under this subsection with respect to that unit.

(C) Units exempt from local rent control

If a dwelling unit for which a housing assistance payment contract is established under this subsection is exempt
from local rent control provisions during the term of that contract, the rent for that unit shall be reasonable in
comparison with other units in the market area that are exempt from local rent control provisions.

(D) Timely payments

Each public housing agency shall make timely payment of any amounts due to a dwelling unit owner under this
subsection. The housing assistance payment contract between the owner and the public housing agency may provide
for penalties for the late payment of amounts due under the contract, which shall be imposed on the public housing
agency in accordance with generally accepted practices in the local housing market.

(E) Penalties

Unless otherwise authorized by the Secretary, each public housing agency shall pay any penalties from
administrative fees collected by the public housing agency, except that no penalty shall be imposed if the late payment
is due to factors that the Secretary determines are beyond the control of the public housing agency.

(F) Tax credit projects

In the case of a dwelling unit receiving tax credits pursuant to section 42 of Title 26 or for which assistance is provided

under subtitle A of title II of the Cranston Gonzalez 5  National Affordable Housing Act of 1990 [12 U.S.C.A. 12741
et seq.], for which a housing assistance contract not subject to paragraph (13) of this subsection is established, rent
reasonableness shall be determined as otherwise provided by this paragraph, except that--

(i) comparison with rent for units in the private, unassisted local market shall not be required if the rent is equal
to or less than the rent for other comparable units receiving such tax credits or assistance in the project that are
not occupied by families assisted with tenant-based assistance under this subsection; and

(ii) the rent shall not be considered reasonable for purposes of this paragraph if it exceeds the greater of--

(I) the rents charged for other comparable units receiving such tax credits or assistance in the project that are
not occupied by families assisted with tenant-based assistance under this subsection; and
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(II) the payment standard established by the public housing agency for a unit of the size involved.

(11) Leasing of units owned by PHA

(A) Inspections and rent determinations

If an eligible family assisted under this subsection leases a dwelling unit (other than a public housing dwelling unit)
that is owned by a public housing agency administering assistance under this subsection, the Secretary shall require
the unit of general local government or another entity approved by the Secretary, to make inspections required
under paragraph (8) and rent determinations required under paragraph (10). The agency shall be responsible for
any expenses of such inspections and determinations.

(B) Units owned by PHA

For purposes of this subsection, the term “owned by a public housing agency” means, with respect to a dwelling
unit, that the dwelling unit is in a project that is owned by such agency, by an entity wholly controlled by such
agency, or by a limited liability company or limited partnership in which such agency (or an entity wholly controlled
by such agency) holds a controlling interest in the managing member or general partner. A dwelling unit shall not
be deemed to be owned by a public housing agency for purposes of this subsection because the agency holds a fee
interest as ground lessor in the property on which the unit is situated, holds a security interest under a mortgage or
deed of trust on the unit, or holds a non-controlling interest in an entity which owns the unit or in the managing
member or general partner of an entity which owns the unit.

(12) Assistance for rental of manufactured housing

(A) In general

A public housing agency may make assistance payments in accordance with this subsection on behalf of a family
that utilizes a manufactured home as a principal place of residence. Such payments may be made only for the rental
of the real property on which the manufactured home owned by any such family is located.

(B) Rent calculation

(i) Charges included

For assistance pursuant to this paragraph, the rent for the space on which a manufactured home is located and
with respect to which assistance payments are to be made shall include maintenance and management charges
and tenant-paid utilities.

(ii) Payment standard

ADD 21



§ 1437f. Low-income housing assistance, 42 USCA § 1437f

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 19

The public housing agency shall establish a payment standard for the purpose of determining the monthly
assistance that may be paid for any family under this paragraph. The payment standard may not exceed an
amount approved or established by the Secretary.

(iii) Monthly assistance payment

The monthly assistance payment for a family assisted under this paragraph shall be determined in accordance
with paragraph (2).

(13) PHA project-based assistance

(A) In general

A public housing agency may use amounts provided under an annual contributions contract under this subsection
to enter into a housing assistance payment contract with respect to an existing, newly constructed, or rehabilitated
structure, that is attached to the structure, subject to the limitations and requirements of this paragraph.

(B) Percentage limitation

Not more than 20 percent of the funding available for tenant-based assistance under this section that is administered
by the agency may be attached to structures pursuant to this paragraph.

(C) Consistency with PHA plan and other goals

A public housing agency may approve a housing assistance payment contract pursuant to this paragraph only if
the contract is consistent with--

(i) the public housing agency plan for the agency approved under section 1437c-1 of this title; and

(ii) the goal of deconcentrating poverty and expanding housing and economic opportunities.

(D) Income mixing requirement

(i) In general

Not more than 25 percent of the dwelling units in any project may be assisted under a housing assistance payment
contract for project-based assistance pursuant to this paragraph. For purposes of this subparagraph, the term
“project” means a single building, multiple contiguous buildings, or multiple buildings on contiguous parcels of
land.

(ii) Exceptions
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The limitation under clause (i) shall not apply in the case of assistance under a contract for housing consisting
of single family properties or for dwelling units that are specifically made available for households comprised of
elderly families, disabled families, and families receiving supportive services.

(E) Resident choice requirement

A housing assistance payment contract pursuant to this paragraph shall provide as follows:

(i) Mobility

Each low-income family occupying a dwelling unit assisted under the contract may move from the housing at any
time after the family has occupied the dwelling unit for 12 months.

(ii) Continued assistance

Upon such a move, the public housing agency shall provide the low-income family with tenant-based rental
assistance under this section or such other tenant-based rental assistance that is subject to comparable income,
assistance, rent contribution, affordability, and other requirements, as the Secretary shall provide by regulation.
If such rental assistance is not immediately available to fulfill the requirement under the preceding sentence with
respect to a low- income family, such requirement may be met by providing the family priority to receive the
next voucher or other tenant-based rental assistance amounts that become available under the program used to
fulfill such requirement.

(F) Contract term

A housing assistance payment contract pursuant to this paragraph between a public housing agency and the owner
of a structure may have a term of up to 15 years, subject to the availability of sufficient appropriated funds
for the purpose of renewing expiring contracts for assistance payments, as provided in appropriations Acts and
in the agency's annual contributions contract with the Secretary, and to annual compliance with the inspection
requirements under paragraph (8), except that the agency shall not be required to make annual inspections of each
assisted unit in the development. The contract may specify additional conditions for its continuation. If the units
covered by the contract are owned by the agency, the term of the contract shall be agreed upon by the agency
and the unit of general local government or other entity approved by the Secretary in the manner provided under
paragraph (11).

(G) Extension of contract term

A public housing agency may enter into a contract with the owner of a structure assisted under a housing assistance
payment contract pursuant to this paragraph to extend the term of the underlying housing assistance payment
contract for such period as the agency determines to be appropriate to achieve long-term affordability of the
housing or to expand housing opportunities. Such contract may, at the election of the public housing agency and
the owner of the structure, specify that such contract shall be extended for renewal terms of up to 15 years each,
if the agency makes the determination required by this subparagraph and the owner is in compliance with the
terms of the contract. Such a contract shall provide that the extension of such term shall be contingent upon the
future availability of appropriated funds for the purpose of renewing expiring contracts for assistance payments,
as provided in appropriations Acts, and may obligate the owner to have such extensions of the underlying housing
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assistance payment contract accepted by the owner and the successors in interest of the owner. A public housing
agency may agree to enter into such a contract at the time it enters into the initial agreement for a housing assistance
payment contract or at any time thereafter that is before the expiration of the housing assistance payment contract.

(H) Rent calculation

A housing assistance payment contract pursuant to this paragraph shall establish rents for each unit assisted in an
amount that does not exceed 110 percent of the applicable fair market rental (or any exception payment standard
approved by the Secretary pursuant to paragraph (1)(D)), except that if a contract covers a dwelling unit that has
been allocated low-income housing tax credits pursuant to section 42 of Title 26 and is not located in a qualified
census tract (as such term is defined in subsection (d) of such section 42), the rent for such unit may be established
at any level that does not exceed the rent charged for comparable units in the building that also receive the low-
income housing tax credit but do not have additional rental assistance, except that in the case of a contract unit
that has been allocated low-income housing tax credits and for which the rent limitation pursuant to such section
42 is less than the amount that would otherwise be permitted under this subparagraph, the rent for such unit may,
in the sole discretion of a public housing agency, be established at the higher section 8 [42 U.S.C.A. 1437f] rent,
subject only to paragraph (10)(A). The rents established by housing assistance payment contracts pursuant to this
paragraph may vary from the payment standards established by the public housing agency pursuant to paragraph
(1)(B), but shall be subject to paragraph (10)(A).

(I) Rent adjustments

A housing assistance payments contract pursuant to this paragraph shall provide for rent adjustments, except that--

(i) the adjusted rent for any unit assisted shall be reasonable in comparison with rents charged for comparable
dwelling units in the private, unassisted, local market and may not exceed the maximum rent permitted under
subparagraph (H), except that the contract may provide that the maximum rent permitted for a dwelling unit
shall not be less than the initial rent for the dwelling unit under the initial housing assistance payments contract
covering the unit; and

(ii) the provisions of subsection (c)(2)(C) of this section shall not apply.

(J) Tenant selection

A public housing agency shall select families to receive project-based assistance pursuant to this paragraph from
its waiting list for assistance under this subsection. Eligibility for such project-based assistance shall be subject
to the provisions of section 1437n(b) of this title that apply to tenant-based assistance. The agency may establish
preferences or criteria for selection for a unit assisted under this paragraph that are consistent with the public housing
agency plan for the agency approved under section 1437c-1 of this title. Any family that rejects an offer of project-
based assistance under this paragraph or that is rejected for admission to a structure by the owner or manager of
a structure assisted under this paragraph shall retain its place on the waiting list as if the offer had not been made.
The owner or manager of a structure assisted under this paragraph shall not admit any family to a dwelling unit
assisted under a contract pursuant to this paragraph other than a family referred by the public housing agency from
its waiting list. Subject to its waiting list policies and selection preferences, a public housing agency may place on
its waiting list a family referred by the owner or manager of a structure and may maintain a separate waiting list
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for assistance under this paragraph, but only if all families on the agency's waiting list for assistance under this
subsection are permitted to place their names on the separate list.

(K) Vacated units

Notwithstanding paragraph (9), a housing assistance payment contract pursuant to this paragraph may provide
as follows:

(i) Payment for vacant units

That the public housing agency may, in its discretion, continue to provide assistance under the contract, for a
reasonable period not exceeding 60 days, for a dwelling unit that becomes vacant, but only: (I) if the vacancy was
not the fault of the owner of the dwelling unit; and (II) the agency and the owner take every reasonable action
to minimize the likelihood and extent of any such vacancy. Rental assistance may not be provided for a vacant
unit after the expiration of such period.

(ii) Reduction of contract

That, if despite reasonable efforts of the agency and the owner to fill a vacant unit, no eligible family has agreed
to rent the unit within 120 days after the owner has notified the agency of the vacancy, the agency may reduce
its housing assistance payments contract with the owner by the amount equivalent to the remaining months of
subsidy attributable to the vacant unit. Amounts deobligated pursuant to such a contract provision shall be
available to the agency to provide assistance under this subsection.

Eligible applicants for assistance under this subsection may enforce provisions authorized by this
subparagraph.

(L) Use in cooperative housing and elevator buildings

A public housing agency may enter into a housing assistance payments contract under this paragraph with respect
to--

(i) dwelling units in cooperative housing; and

(ii) notwithstanding subsection (c), dwelling units in a high-rise elevator project, including such a project that is
occupied by families with children, without review and approval of the contract by the Secretary.

(M) Reviews

(i) Subsidy layering
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A subsidy layering review in accordance with section 3545(d) of this title shall not be required for assistance under
this paragraph in the case of a housing assistance payments contract for an existing structure, or if a subsidy
layering review has been conducted by the applicable State or local agency.

(ii) Environmental review

A public housing agency shall not be required to undertake any environmental review before entering into a
housing assistance payments contract under this paragraph for an existing structure, except to the extent such a
review is otherwise required by law or regulation.

(14) Inapplicability to tenant-based assistance

Subsection (c) of this section shall not apply to tenant-based assistance under this subsection.

(15) Homeownership option

(A) In general

A public housing agency providing assistance under this subsection may, at the option of the agency, provide
assistance for homeownership under subsection (y) of this section.

(B) Alternative administration

A public housing agency may contract with a nonprofit organization to administer a homeownership program under
subsection (y) of this section.

(16) Rental vouchers for relocation of witnesses and victims of crime

(A) Witnesses

Of amounts made available for assistance under this subsection in each fiscal year, the Secretary, in consultation
with the Inspector General, shall make available such sums as may be necessary for the relocation of witnesses in
connection with efforts to combat crime in public and assisted housing pursuant to requests from law enforcement
or prosecution agencies.

(B) Victims of crime

(i) In general

Of amounts made available for assistance under this section in each fiscal year, the Secretary shall make available
such sums as may be necessary for the relocation of families residing in public housing who are victims of a
crime of violence (as that term is defined in section 16 of Title 18) that has been reported to an appropriate law
enforcement agency.
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(ii) Notice

A public housing agency that receives amounts under this subparagraph shall establish procedures for providing
notice of the availability of that assistance to families that may be eligible for that assistance.

(17) Deed restrictions

Assistance under this subsection may not be used in any manner that abrogates any local deed restriction that applies
to any housing consisting of 1 to 4 dwelling units. This paragraph may not be construed to affect the provisions or
applicability of the Fair Housing Act [42 U.S.C.A. 3601 et seq.].

(18) Rental assistance for assisted living facilities

(A) In general

A public housing agency may make assistance payments on behalf of a family that uses an assisted living facility
as a principal place of residence and that uses such supportive services made available in the facility as the agency
may require. Such payments may be made only for covering costs of rental of the dwelling unit in the assisted living
facility and not for covering any portion of the cost of residing in such facility that is attributable to service relating
to assisted living.

(B) Rent calculation

(i) Charges included

For assistance pursuant to this paragraph, the rent of the dwelling unit that is an assisted living facility with
respect to which assistance payments are made shall include maintenance and management charges related to the
dwelling unit and tenant-paid utilities. Such rent shall not include any charges attributable to services relating
to assisted living.

(ii) Payment standard

In determining the monthly assistance that may be paid under this paragraph on behalf of any family residing in an
assisted living facility, the public housing agency shall utilize the payment standard established under paragraph
(1), for the market area in which the assisted living facility is located, for the applicable size dwelling unit.

(iii) Monthly assistance payment

The monthly assistance payment for a family assisted under this paragraph shall be determined in accordance
with paragraph (2) (using the rent and payment standard for the dwelling unit as determined in accordance with
this subsection), except that a family may be required at the time the family initially receives such assistance to
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pay rent in an amount exceeding 40 percent of the monthly adjusted income of the family by such an amount or

percentage that is reasonable given the services and amenities provided and as the Secretary deems appropriate.. 6

(C) Definition

For the purposes of this paragraph, the term “assisted living facility” has the meaning given that term in section
232(b) of the National Housing Act (12 U.S.C. 1715w(b)), except that such a facility may be contained within a
portion of a larger multifamily housing project.

(19) Rental vouchers for Veterans Affairs supported housing program

(A) Set aside

Subject to subparagraph (C), the Secretary shall set aside, from amounts made available for rental assistance under
this subsection, the amounts specified in subparagraph (B) for use only for providing such assistance through a
supported housing program administered in conjunction with the Department of Veterans Affairs. Such program
shall provide rental assistance on behalf of homeless veterans who have chronic mental illnesses or chronic substance
use disorders, shall require agreement of the veteran to continued treatment for such mental illness or substance use
disorder as a condition of receipt of such rental assistance, and shall ensure such treatment and appropriate case
management for each veteran receiving such rental assistance.

(B) Amount

The amount specified in this subparagraph is--

(i) for fiscal year 2007, the amount necessary to provide 500 vouchers for rental assistance under this subsection;

(ii) for fiscal year 2008, the amount necessary to provide 1,000 vouchers for rental assistance under this subsection;

(iii) for fiscal year 2009, the amount necessary to provide 1,500 vouchers for rental assistance under this
subsection;

(iv) for fiscal year 2010, the amount necessary to provide 2,000 vouchers for rental assistance under this subsection;
and

(v) for fiscal year 2011, the amount necessary to provide 2,500 vouchers for rental assistance under this subsection.

(C) Funding through incremental assistance

In any fiscal year, to the extent that this paragraph requires the Secretary to set aside rental assistance amounts
for use under this paragraph in an amount that exceeds the amount set aside in the preceding fiscal year, such

ADD 28

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=12USCAS1715W&originatingDoc=NEC96F1B05D9E11E6BF43F897A5FDF7F2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=12USCAS1715W&originatingDoc=NEC96F1B05D9E11E6BF43F897A5FDF7F2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=12USCAS1715W&originatingDoc=NEC96F1B05D9E11E6BF43F897A5FDF7F2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=12USCAS1715W&originatingDoc=NEC96F1B05D9E11E6BF43F897A5FDF7F2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=12USCAS1715W&originatingDoc=NEC96F1B05D9E11E6BF43F897A5FDF7F2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=12USCAS1715W&originatingDoc=NEC96F1B05D9E11E6BF43F897A5FDF7F2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=12USCAS1715W&originatingDoc=NEC96F1B05D9E11E6BF43F897A5FDF7F2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=12USCAS1715W&originatingDoc=NEC96F1B05D9E11E6BF43F897A5FDF7F2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_a83b000018c76


§ 1437f. Low-income housing assistance, 42 USCA § 1437f

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 26

requirement shall be effective only to such extent or in such amounts as are or have been provided in appropriation
Acts for such fiscal year for incremental rental assistance under this subsection.

(20) Collection of utility data

(A) Publication

The Secretary shall, to the extent that data can be collected cost effectively, regularly publish such data regarding
utility consumption and costs in local areas as the Secretary determines will be useful for the establishment of
allowances for tenant-paid utilities for families assisted under this subsection.

(B) Use of data

The Secretary shall provide such data in a manner that--

(i) avoids unnecessary administrative burdens for public housing agencies and owners; and

(ii) protects families in various unit sizes and building types, and using various utilities, from high rent and utility
cost burdens relative to income.

(p) Shared housing for elderly and handicapped

In order to assist elderly families (as defined in section 1437a(b)(3) of this title) who elect to live in a shared housing
arrangement in which they benefit as a result of sharing the facilities of a dwelling with others in a manner that
effectively and efficiently meets their housing needs and thereby reduces their cost of housing, the Secretary shall permit
assistance provided under the existing housing and moderate rehabilitation programs to be used by such families in such
arrangements. In carrying out this subsection, the Secretary shall issue minimum habitability standards for the purpose
of assuring decent, safe, and sanitary housing for such families while taking into account the special circumstances of
shared housing.

(q) Administrative fees

(1) Fee for ongoing costs of administration

(A) In general

The Secretary shall establish fees for the costs of administering the tenant-based assistance, certificate, voucher, and
moderate rehabilitation programs under this section.

(B) Fiscal year 1999
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(i) Calculation

For fiscal year 1999, the fee for each month for which a dwelling unit is covered by an assistance contract shall be--

(I) in the case of a public housing agency that, on an annual basis, is administering a program for not more
than 600 dwelling units, 7.65 percent of the base amount; and

(II) in the case of an agency that, on an annual basis, is administering a program for more than 600 dwelling
units (aa) for the first 600 units, 7.65 percent of the base amount, and (bb) for any additional dwelling units
under the program, 7.0 percent of the base amount.

(ii) Base amount

For purposes of this subparagraph, the base amount shall be the higher of--

(I) the fair market rental established under subsection (c) of this section (as in effect immediately before the
effective date under section 503(a) of the Quality Housing and Work Responsibility Act of 1998) for fiscal year
1993 for a 2-bedroom existing rental dwelling unit in the market area of the agency, and

(II) the amount that is the lesser of (aa) such fair market rental for fiscal year 1994, or (bb) 103.5 percent of
the amount determined under clause (i),

adjusted based on changes in wage data or other objectively measurable data that reflect the costs of
administering the program, as determined by the Secretary. The Secretary may require that the base
amount be not less than a minimum amount and not more than a maximum amount.

(C) Subsequent fiscal years

For subsequent fiscal years, the Secretary shall publish a notice in the Federal Register, for each geographic area,
establishing the amount of the fee that would apply for public housing agencies administering the program, based
on changes in wage data or other objectively measurable data that reflect the costs of administering the program,
as determined by the Secretary.

(D) Increase

The Secretary may increase the fee if necessary to reflect the higher costs of administering small programs and
programs operating over large geographic areas.

(E) Decrease

The Secretary may decrease the fee for units owned by a public housing agency to reflect reasonable costs of
administration.

ADD 30



§ 1437f. Low-income housing assistance, 42 USCA § 1437f

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 28

(2) Fee for preliminary expenses

The Secretary shall also establish reasonable fees (as determined by the Secretary) for--

(A) the costs of preliminary expenses, in the amount of $500, for a public housing agency, except that such fee shall
apply to an agency only in the first year that the agency administers a tenant-based assistance program under this
section, and only if, immediately before the effective date under section 503(a) of the Quality Housing and Work
Responsibility Act of 1998, the agency was not administering a tenant-based assistance program under this chapter
(as in effect immediately before such effective date), in connection with its initial increment of assistance received;

(B) the costs incurred in assisting families who experience difficulty (as determined by the Secretary) in obtaining
appropriate housing under the programs; and

(C) extraordinary costs approved by the Secretary.

(3) Transfer of fees in cases of concurrent geographical jurisdiction

In each fiscal year, if any public housing agency provides tenant-based assistance under this section on behalf of a
family who uses such assistance for a dwelling unit that is located within the jurisdiction of such agency but is also
within the jurisdiction of another public housing agency, the Secretary shall take such steps as may be necessary to
ensure that the public housing agency that provides the services for a family receives all or part of the administrative
fee under this section (as appropriate).

(4) Applicability

This subsection shall apply to fiscal year 1999 and fiscal years thereafter.

(r) Portability

(1) In general.--(A) Any family receiving tenant-based assistance under subsection (o) of this section may receive such
assistance to rent an eligible dwelling unit if the dwelling unit to which the family moves is within any area in which a
program is being administered under this section.

(B)(i) Notwithstanding subparagraph (A) and subject to any exceptions established under clause (ii) of this subparagraph,
a public housing agency may require that any family not living within the jurisdiction of the public housing agency at
the time the family applies for assistance from the agency shall, during the 12-month period beginning on the date of
initial receipt of housing assistance made available on behalf of the family from such agency, lease and occupy an eligible
dwelling unit located within the jurisdiction served by the agency.

(ii) The Secretary may establish such exceptions to the authority of public housing agencies established under clause (i).

ADD 31



§ 1437f. Low-income housing assistance, 42 USCA § 1437f

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 29

(2) The public housing agency having authority with respect to the dwelling unit to which a family moves under this
subsection shall have the responsibility of carrying out the provisions of this subsection with respect to the family.

(3) In providing assistance under subsection (o) of this section for any fiscal year, the Secretary shall give consideration
to any reduction in the number of resident families incurred by a public housing agency in the preceding fiscal year as
a result of the provisions of this subsection. The Secretary shall establish procedures for the compensation of public
housing agencies that issue vouchers to families that move into or out of the jurisdiction of the public housing agency
under portability procedures. The Secretary may reserve amounts available for assistance under subsection (o) of this
section to compensate those public housing agencies.

(4) The provisions of this subsection may not be construed to restrict any authority of the Secretary under any other
provision of law to provide for the portability of assistance under this section.

(5) Lease violations

A family may not receive a voucher from a public housing agency and move to another jurisdiction under the tenant-
based assistance program if the family has moved out of the assisted dwelling unit of the family in violation of a lease,
except that a family may receive a voucher from a public housing agency and move to another jurisdiction under the
tenant-based assistance program if the family has complied with all other obligations of the section 8 [42 U.S.C.A.
1437f] program and has moved out of the assisted dwelling unit in order to protect the health or safety of an individual
who is or has been the victim of domestic violence, dating violence, or stalking and who reasonably believed he or she
was imminently threatened by harm from further violence if he or she remained in the assisted dwelling unit.

(s) Prohibition of denial of certificates and vouchers to residents of public housing

In selecting families for the provision of assistance under this section (including subsection (o) of this section), a public
housing agency may not exclude or penalize a family solely because the family resides in a public housing project.

(t) Enhanced vouchers

(1) In general

Enhanced voucher assistance under this subsection for a family shall be voucher assistance under subsection (o) of
this section, except that under such enhanced voucher assistance--

(A) subject only to subparagraph (D), the assisted family shall pay as rent no less than the amount the family was
paying on the date of the eligibility event for the project in which the family was residing on such date;

(B) the assisted family may elect to remain in the same project in which the family was residing on the date of the
eligibility event for the project, and if, during any period the family makes such an election and continues to so
reside, the rent for the dwelling unit of the family in such project exceeds the applicable payment standard established
pursuant to subsection (o) of this section for the unit, the amount of rental assistance provided on behalf of the
family shall be determined using a payment standard that is equal to the rent for the dwelling unit (as such rent
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may be increased from time-to-time), subject to paragraph (10)(A) of subsection (o) of this section and any other
reasonable limit prescribed by the Secretary, except that a limit shall not be considered reasonable for purposes of
this subparagraph if it adversely affects such assisted families;

(C) subparagraph (B) of this paragraph shall not apply and the payment standard for the dwelling unit occupied by
the family shall be determined in accordance with subsection (o) of this section if--

(i) the assisted family moves, at any time, from such project; or

(ii) the voucher is made available for use by any family other than the original family on behalf of whom the
voucher was provided; and

(D) if the income of the assisted family declines to a significant extent, the percentage of income paid by the family
for rent shall not exceed the greater of 30 percent or the percentage of income paid at the time of the eligibility
event for the project.

(2) Eligibility event

For purposes of this subsection, the term “eligibility event” means, with respect to a multifamily housing project,
the prepayment of the mortgage on such housing project, the voluntary termination of the insurance contract for
the mortgage for such housing project (including any such mortgage prepayment during fiscal year 1996 or a fiscal
year thereafter or any insurance contract voluntary termination during fiscal year 1996 or a fiscal year thereafter), the
termination or expiration of the contract for rental assistance under this section for such housing project (including any
such termination or expiration during fiscal years after fiscal year 1994 prior to October 27, 2000), or the transaction
under which the project is preserved as affordable housing, that, under paragraphs (3) and (4) of section 515(c), section
524(d) of the Multifamily Assisted Housing Reform and Affordability Act of 1997 (42 U.S.C. 1437f note), section
4113(f) of Title 12, or section 1715z-1a(p) of Title 12, results in tenants in such housing project being eligible for
enhanced voucher assistance under this subsection.

(3) Treatment of enhanced vouchers provided under other authority

(A) In general

Notwithstanding any other provision of law, any enhanced voucher assistance provided under any authority
specified in subparagraph (B) shall (regardless of the date that the amounts for providing such assistance were made
available) be treated, and subject to the same requirements, as enhanced voucher assistance under this subsection.

(B) Identification of other authority

The authority specified in this subparagraph is the authority under--

(i) the 10th, 11th, and 12th provisos under the “Preserving Existing Housing Investment” account in title II
of the Departments of Veterans Affairs and Housing and Urban Development, and Independent Agencies
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Appropriations Act, 1997 (Public Law 104-204; 110 Stat. 2884), pursuant to such provisos, the first proviso under
the “Housing Certificate Fund” account in title II of the Departments of Veterans Affairs and Housing and Urban
Development, and Independent Agencies Appropriations Act, 1998 (Public Law 105-65; 111 Stat. 1351), or the
first proviso under the “Housing Certificate Fund” account in title II of the Departments of Veterans Affairs and
Housing and Urban Development, and Independent Agencies Appropriations Act, 1999 (Public Law 105-276;
112 Stat. 2469); and

(ii) paragraphs (3) and (4) of section 515(c) of the Multifamily Assisted Housing Reform and Affordability Act
of 1997 (42 U.S.C. 1437f note), as in effect before October 20, 1999.

(4) Authorization of appropriations

There are authorized to be appropriated for each of fiscal years 2000, 2001, 2002, 2003, and 2004 such sums as may
be necessary for enhanced voucher assistance under this subsection.

(u) Assistance for residents of rental rehabilitation projects

In the case of low-income families living in rental projects rehabilitated under section 1437o 7  of this title or section
1490m of this title before rehabilitation--

(1) vouchers under this section shall be made for families who are required to move out of their units because of the
physical rehabilitation activities or because of overcrowding;

(2) at the discretion of each public housing agency or other agency administering the allocation of assistance or
vouchers under this section may be made for families who would have to pay more than 30 percent of their adjusted
income for rent after rehabilitation whether they choose to remain in, or to move from, the project; and

(3) the Secretary shall allocate assistance for vouchers under this section to ensure that sufficient resources are available
to address the physical or economic displacement, or potential economic displacement, of existing tenants pursuant
to paragraphs (1) and (2).

(v) Extension of expiring contracts

The Secretary may extend expiring contracts entered into under this section for project-based loan management
assistance to the extent necessary to prevent displacement of low-income families receiving such assistance as of
September 30, 1996.

(w) Repealed. Pub.L. 106-74, Title V, § 531(d)(2), Oct. 20, 1999, 113 Stat. 1116

(x) Family unification

(1) Increase in budget authority
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The budget authority available under section 1437c(c) of this title for assistance under subsection (b) of this section
is authorized to be increased by $100,000,000 on or after October 1, 1992, and by $104,200,000 on or after October
1, 1993.

(2) Use of funds

The amounts made available under this subsection shall be used only in connection with tenant-based assistance under
this section on behalf of (A) any family (i) who is otherwise eligible for such assistance, and (ii) who the public child
welfare agency for the jurisdiction has certified is a family for whom the lack of adequate housing is a primary factor
in the imminent placement of the family's child or children in out-of-home care or the delayed discharge of a child or
children to the family from out-of-home care and (B) for a period not to exceed 36 months, otherwise eligible youths
who have attained at least 18 years of age and not more than 24 years of age and who have left foster care, or will leave
foster care within 90 days, in accordance with a transition plan described in section 475(5)(H) of the Social Security
Act, and is homeless or is at risk of becoming homeless at age 16 or older.

(3) Allocation

The amounts made available under this subsection shall be allocated by the Secretary through a national competition
among applicants based on demonstrated need for the assistance under this subsection. To be considered for assistance,
an applicant shall submit to the Secretary a written proposal containing a report from the public child welfare agency
serving the jurisdiction of the applicant that describes how a lack of adequate housing in the jurisdiction is resulting
in the initial or prolonged separation of children from their families, and how the applicant will coordinate with the
public child welfare agency to identify eligible families and provide the families with assistance under this subsection.

(4) Coordination between public housing agencies and public child welfare agencies

The Secretary shall, not later than the expiration of the 180-day period beginning on July 29, 2016, and after
consultation with other appropriate Federal agencies, issue guidance to improve coordination between public housing
agencies and public child welfare agencies in carrying out the program under this subsection, which shall provide
guidance on--

(A) identifying eligible recipients for assistance under this subsection;

(B) coordinating with other local youth and family providers in the community and participating in the Continuum
of Care program established under subtitle C of title IV of the McKinney-Vento Homeless Assistance Act (42 U.S.C.
11381 et seq.);

(C) implementing housing strategies to assist eligible families and youth;

(D) aligning system goals to improve outcomes for families and youth and reducing lapses in housing for families
and youth; and
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(E) identifying resources that are available to eligible families and youth to provide supportive services available
through parts B and E of title IV of the Social Security Act (42 U.S.C. 621 et seq.; 670 et seq.) or that the head of
household of a family or youth may be entitled to receive under section 477 of the Social Security Act (42 U.S.C. 677).

(5) Definitions

For purposes of this subsection:

(A) Applicant

The term “applicant” means a public housing agency or any other agency responsible for administering assistance
under this section.

(B) Public child welfare agency

The term “public child welfare agency” means the public agency responsible under applicable State law for
determining that a child is at imminent risk of placement in out-of-home care or that a child in out-of-home care
under the supervision of the public agency may be returned to his or her family.

(y) Homeownership option

(1) Use of assistance for homeownership

A public housing agency providing tenant-based assistance on behalf of an eligible family under this section may
provide assistance for an eligible family that purchases a dwelling unit (including a unit under a lease-purchase
agreement) that will be owned by 1 or more members of the family, and will be occupied by the family, if the family--

(A) is a first-time homeowner, or owns or is acquiring shares in a cooperative;

(B) demonstrates that the family has income from employment or other sources (other than public assistance, except
that the Secretary may provide for the consideration of public assistance in the case of an elderly family or a disabled
family), as determined in accordance with requirements of the Secretary, that is not less than twice the payment
standard established by the public housing agency (or such other amount as may be established by the Secretary);

(C) except as provided by the Secretary, demonstrates at the time the family initially receives tenant-based assistance
under this subsection that one or more adult members of the family have achieved employment for the period as
the Secretary shall require;

(D) participates in a homeownership and housing counseling program provided by the agency; and
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(E) meets any other initial or continuing requirements established by the public housing agency in accordance with
requirements established by the Secretary.

(2) Determination of amount of assistance

(A) Monthly expenses not exceeding payment standard

If the monthly homeownership expenses, as determined in accordance with requirements established by the
Secretary, do not exceed the payment standard, the monthly assistance payment shall be the amount by which the
homeownership expenses exceed the highest of the following amounts, rounded to the nearest dollar:

(i) 30 percent of the monthly adjusted income of the family.

(ii) 10 percent of the monthly income of the family.

(iii) If the family is receiving payments for welfare assistance from a public agency, and a portion of those
payments, adjusted in accordance with the actual housing costs of the family, is specifically designated by that
agency to meet the housing costs of the family, the portion of those payments that is so designated.

(B) Monthly expenses exceed payment standard

If the monthly homeownership expenses, as determined in accordance with requirements established by the
Secretary, exceed the payment standard, the monthly assistance payment shall be the amount by which the
applicable payment standard exceeds the highest of the amounts under clauses (i), (ii), and (iii) of subparagraph (A).

(3) Inspections and contract conditions

(A) In general

Each contract for the purchase of a unit to be assisted under this section shall--

(i) provide for pre-purchase inspection of the unit by an independent professional; and

(ii) require that any cost of necessary repairs be paid by the seller.

(B) Annual inspections not required

The requirement under subsection (o)(8)(A)(ii) of this section for annual inspections shall not apply to units assisted
under this section.
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(4) Other authority of the Secretary

The Secretary may--

(A) limit the term of assistance for a family assisted under this subsection; and

(B) modify the requirements of this subsection as the Secretary determines to be necessary to make appropriate
adaptations for lease-purchase agreements.

(5) Inapplicability of certain provisions

Assistance under this subsection shall not be subject to the requirements of the following provisions:

(A) Subsection (c)(3)(B) of this section.

(B) Subsection (d)(1)(B)(i) of this section.

(C) Any other provisions of this section governing maximum amounts payable to owners and amounts payable by
assisted families.

(D) Any other provisions of this section concerning contracts between public housing agencies and owners.

(E) Any other provisions of this chapter that are inconsistent with the provisions of this subsection.

(6) Reversion to rental status

(A) FHA-insured mortgages

If a family receiving assistance under this subsection for occupancy of a dwelling defaults under a mortgage for the
dwelling insured by the Secretary under the National Housing Act [12 U.S.C.A. § 1701 et seq.], the family may not
continue to receive rental assistance under this section unless the family (i) transfers to the Secretary marketable
title to the dwelling, (ii) moves from the dwelling within the period established or approved by the Secretary, and
(iii) agrees that any amounts the family is required to pay to reimburse the escrow account under section 1437u(d)
(3) of this title may be deducted by the public housing agency from the assistance payment otherwise payable on
behalf of the family.

(B) Other mortgages

If a family receiving assistance under this subsection defaults under a mortgage not insured under the National
Housing Act [12 U.S.C.A. § 1701 et seq.], the family may not continue to receive rental assistance under this section
unless it complies with requirements established by the Secretary.
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(C) All mortgages

A family receiving assistance under this subsection that defaults under a mortgage may not receive assistance under
this subsection for occupancy of another dwelling owned by one or more members of the family.

(7) Downpayment assistance

(A) Authority

A public housing agency may, in lieu of providing monthly assistance payments under this subsection on behalf
of a family eligible for such assistance and at the discretion of the public housing agency, provide assistance for
the family in the form of a single grant to be used only as a contribution toward the downpayment required in
connection with the purchase of a dwelling for fiscal year 2000 and each fiscal year thereafter to the extent provided
in advance in appropriations Acts.

(B) Amount

The amount of a downpayment grant on behalf of an assisted family may not exceed the amount that is equal to
the sum of the assistance payments that would be made during the first year of assistance on behalf of the family,
based upon the income of the family at the time the grant is to be made.

(8) “First-time homeowner” defined

For purposes of this subsection, the term “first-time homeowner” means--

(A) a family, no member of which has had a present ownership interest in a principal residence during the 3 years
preceding the date on which the family initially receives assistance for homeownership under this subsection; and

(B) any other family, as the Secretary may prescribe.

(z) Termination of Section 1437f Contracts and reuse of recaptured budget authority

(1) General authority

The Secretary may reuse any budget authority, in whole or part, that is recaptured on account of expiration or
termination of a housing assistance payments contract only for one or more of the following:

(A) Tenant-based assistance

Pursuant to a contract with a public housing agency, to provide tenant-based assistance under this section to families
occupying units formerly assisted under the terminated contract.
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(B) Project-based assistance

Pursuant to a contract with an owner, to attach assistance to one or more structures under this section, for relocation
of families occupying units formerly assisted under the terminated contract.

(2) Families occupying units formerly assisted under terminated contract

Pursuant to paragraph (1), the Secretary shall first make available tenant- or project-based assistance to families
occupying units formerly assisted under the terminated contract. The Secretary shall provide project-based assistance
in instances only where the use of tenant-based assistance is determined to be infeasible by the Secretary.

(aa) Omitted

(bb) Transfer, reuse, and rescission of budget authority

(1) Transfer of budget authority

If an assistance contract under this section, other than a contract for tenant-based assistance, is terminated or is not
renewed, or if the contract expires, the Secretary shall, in order to provide continued assistance to eligible families,
including eligible families receiving the benefit of the project-based assistance at the time of the termination, transfer
any budget authority remaining in the contract to another contract. The transfer shall be under such terms as the
Secretary may prescribe.

(2) Reuse and rescission of certain recaptured budget authority

Notwithstanding paragraph (1), if a project-based assistance contract for an eligible multifamily housing project
subject to actions authorized under this subchapter is terminated or amended as part of restructuring under section 517
of the Multifamily Assisted Housing Reform and Affordability Act of 1997, the Secretary shall recapture the budget
authority not required for the terminated or amended contract and use such amounts as are necessary to provide
housing assistance for the same number of families covered by such contract for the remaining term of such contract,
under a contract providing for project-based or tenant-based assistance. The amount of budget authority saved as a
result of the shift to project-based or tenant-based assistance shall be rescinded.

(cc) Law enforcement and security personnel

(1) In general

Notwithstanding any other provision of this chapter, in the case of assistance attached to a structure, for the purpose
of increasing security for the residents of a project, an owner may admit, and assistance under this section may be
provided to, police officers and other security personnel who are not otherwise eligible for assistance under the chapter.

(2) Rent requirements
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With respect to any assistance provided by an owner under this subsection, the Secretary may--

(A) permit the owner to establish such rent requirements and other terms and conditions of occupancy that the
Secretary considers to be appropriate; and

(B) require the owner to submit an application for those rent requirements, which application shall include such
information as the Secretary, in the discretion of the Secretary, determines to be necessary.

(3) Applicability

This subsection shall apply to fiscal year 1999 and fiscal years thereafter.

(dd) Tenant-based contract renewals

Subject to amounts provided in appropriation Acts, starting in fiscal year 1999, the Secretary shall renew all expiring
tenant-based annual contribution contracts under this section by applying an inflation factor based on local or regional
factors to an allocation baseline. The allocation baseline shall be calculated by including, at a minimum, amounts
sufficient to ensure continued assistance for the actual number of families assisted as of October 1, 1997, with appropriate
upward adjustments for incremental assistance and additional families authorized subsequent to that date.

(ee) Repealed. Pub.L. 113-4, Title VI, § 601(b)(2)(E), Mar. 7, 2013, 127 Stat. 108
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July 13, 2000, Pub.L. 106-246, Div. B, Title II, § 2801, 114 Stat. 569; Oct. 27, 2000, Pub.L. 106-377, § 1(a)(1) [Title II, §§
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III, § 301(a), Title IX, §§ 902(a), 903(a), 114 Stat. 2952, 3026; Dec. 21, 2001, Pub.L. 107-95, § 12, 115 Stat. 921; Jan. 10,
2002, Pub.L. 107-116, Title VI, § 632, 115 Stat. 2227; Jan. 5, 2006, Pub.L. 109-162, Title VI, § 606, 119 Stat. 3041; Aug.
12, 2006, Pub.L. 109-271, § 5(d), (e), 120 Stat. 759; Dec. 22, 2006, Pub.L. 109-461, Title VII, § 710, 120 Stat. 3441; May
22, 2008, Pub.L. 110-234, Title IV, § 4002(b)(1)(B), (2)(Y), 122 Stat. 1096, 1097; June 18, 2008, Pub.L. 110-246, § 4(a),
Title IV, § 4002(b)(1)(B), (2)(Y), 122 Stat. 1664, 1857, 1859; July 30, 2008, Pub.L. 110-289, Div. B, Title VIII, § 2835(a),
122 Stat. 2871; May 20, 2009, Pub.L. 111-22, Div. A, Title VII, §§ 703, 704, 123 Stat. 1661, 1662; Pub.L. 111-203, Title
XIV, § 1484(2), July 21, 2010, 124 Stat. 2204; Jan. 4, 2011, Pub.L. 111-372, Title III, § 302, 124 Stat. 4084; Pub.L. 113-4,
Title VI, § 601(b)(2), Mar. 7, 2013, 127 Stat. 107; Pub.L. 113-76, Div. L, Title II, §§ 220(a), 242, Jan. 17, 2014, 128 Stat.
630, 636; Pub.L. 114-94, Div. G, Title LXXVIII, § 78001(b), Dec. 4, 2015, 129 Stat. 1791; Pub.L. 114-201, Title I, §§ 105,
107(a), (b), 108, 110, July 29, 2016, 130 Stat. 796, 800, 801, 803.)

Footnotes
1 So in original. Probably should be “671”.

2 So in original. No opening parenthesis was enacted.

3 So in original. The comma probably should not appear.

4 So in original. Probably should be followed by a period.

5 So in original. Probably should be “Cranston-Gonzalez”.

6 So in original. The second period probably should not appear.

7 So in original. Section 1437o of this title was repealed by Pub.L. 101-625, Title II, § 289(b), Nov. 28, 1990, 104 Stat. 4128.

42 U.S.C.A. § 1437f, 42 USCA § 1437f
Current through P.L. 114-244.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment

 Proposed Legislation

Massachusetts General Laws Annotated
Part II. Real and Personal Property and Domestic Relations (Ch. 183-210)

Title III. Domestic Relations (Ch. 207-210)
Chapter 209A. Abuse Prevention (Refs & Annos)

M.G.L.A. 209A § 1

§ 1. Definitions

Currentness

As used in this chapter the following words shall have the following meanings:

“Abuse”, the occurrence of one or more of the following acts between family or household members:

(a) attempting to cause or causing physical harm;

(b) placing another in fear of imminent serious physical harm;

(c) causing another to engage involuntarily in sexual relations by force, threat or duress.

“Court”, the superior, probate and family, district or Boston municipal court departments of the trial court, except when
the petitioner is in a dating relationship when “Court” shall mean district, probate, or Boston municipal courts.

“Family or household members”, persons who:

(a) are or were married to one another;

(b) are or were residing together in the same household;

(c) are or were related by blood or marriage;

(d) having a child in common regardless of whether they have ever married or lived together; or

(e) are or have been in a substantive dating or engagement relationship, which shall be adjudged by district, probate or
Boston municipal courts consideration of the following factors:

(1) the length of time of the relationship; (2) the type of relationship; (3) the frequency of interaction between the parties;
and (4) if the relationship has been terminated by either person, the length of time elapsed since the termination of the
relationship.
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“Law officer”, any officer authorized to serve criminal process.

“Protection order issued by another jurisdiction”, any injunction or other order issued by a court of another state,
territory or possession of the United States, the Commonwealth of Puerto Rico, or the District of Columbia, or tribal
court that is issued for the purpose of preventing violent or threatening acts or harassment against, or contact or
communication with or physical proximity to another person, including temporary and final orders issued by civil and
criminal courts filed by or on behalf of a person seeking protection.

“Vacate order”, court order to leave and remain away from a premises and surrendering forthwith any keys to said
premises to the plaintiff. The defendant shall not damage any of the plaintiff's belongings or those of any other occupant
and shall not shut off or cause to be shut off any utilities or mail delivery to the plaintiff. In the case where the premises
designated in the vacate order is a residence, so long as the plaintiff is living at said residence, the defendant shall
not interfere in any way with the plaintiff's right to possess such residence, except by order or judgment of a court
of competent jurisdiction pursuant to appropriate civil eviction proceedings, a petition to partition real estate, or a
proceeding to divide marital property. A vacate order may include in its scope a household, a multiple family dwelling and
the plaintiff's workplace. When issuing an order to vacate the plaintiff's workplace, the presiding justice must consider
whether the plaintiff and defendant work in the same location or for the same employer.

Credits
Added by St.1978, c. 447, § 2. Amended by St.1983, c. 678, § 2; St.1986, c. 310, § 15; St.1990, c. 403, § 2; St.1996, c. 298,
§ 1; St.1996, c. 450, § 232.
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KeyCite Yellow Flag - Negative Treatment

 Proposed Legislation

Massachusetts General Laws Annotated
Part II. Real and Personal Property and Domestic Relations (Ch. 183-210)

Title III. Domestic Relations (Ch. 207-210)
Chapter 209A. Abuse Prevention (Refs & Annos)

M.G.L.A. 209A § 3

§ 3. Remedies; period of relief

Effective: August 8, 2014
Currentness

A person suffering from abuse from an adult or minor family or household member may file a complaint in the court
requesting protection from such abuse, including, but not limited to, the following orders:

(a) ordering the defendant to refrain from abusing the plaintiff, whether the defendant is an adult or minor;

(b) ordering the defendant to refrain from contacting the plaintiff, unless authorized by the court, whether the defendant
is an adult or minor;

(c) ordering the defendant to vacate forthwith and remain away from the household, multiple family dwelling, and
workplace. Notwithstanding the provisions of section thirty-four B of chapter two hundred and eight, an order to vacate
shall be for a fixed period of time, not to exceed one year, at the expiration of which time the court may extend any
such order upon motion of the plaintiff, with notice to the defendant, for such additional time as it deems necessary to
protect the plaintiff from abuse;

(d) awarding the plaintiff temporary custody of a minor child; provided, however, that in any case brought in the probate
and family court a finding by such court by a preponderance of the evidence that a pattern or serious incident of abuse,
as defined in section 31A of chapter 208, toward a parent or child has occurred shall create a rebuttable presumption
that it is not in the best interests of the child to be placed in sole custody, shared legal custody or shared physical custody
with the abusive parent. Such presumption may be rebutted by a preponderance of the evidence that such custody award
is in the best interests of the child. For the purposes of this section, an “abusive parent” shall mean a parent who has
committed a pattern of abuse or a serious incident of abuse;

For the purposes of this section, the issuance of an order or orders under chapter 209A shall not in and of itself constitute
a pattern or serious incident of abuse; nor shall an order or orders entered ex parte under said chapter 209A be admissible
to show whether a pattern or serious incident of abuse has in fact occurred; provided, however, that an order or orders
entered ex parte under said chapter 209A may be admissible for other purposes as the court may determine, other than
showing whether a pattern or serious incident of abuse has in fact occurred; provided further, that the underlying facts
upon which an order or orders under said chapter 209A was based may also form the basis for a finding by the probate
and family court that a pattern or serious incident of abuse has occurred.
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If the court finds that a pattern or serious incident of abuse has occurred and issues a temporary or permanent custody
order, the court shall within 90 days enter written findings of fact as to the effects of the abuse on the child, which
findings demonstrate that such order is in the furtherance of the child's best interests and provides for the safety and
well-being of the child.

If ordering visitation to the abusive parent, the court shall provide for the safety and well-being of the child and the
safety of the abused parent. The court may consider:

(a) ordering an exchange of the child to occur in a protected setting or in the presence of an appropriate third party;

(b) ordering visitation supervised by an appropriate third party, visitation center or agency;

(c) ordering the abusive parent to attend and complete, to the satisfaction of the court, a certified batterer's treatment
program as a condition of visitation;

(d) ordering the abusive parent to abstain from possession or consumption of alcohol or controlled substances during
the visitation and for 24 hours preceding visitation;

(e) ordering the abusive parent to pay the costs of supervised visitation;

(f) prohibiting overnight visitation;

(g) requiring a bond from the abusive parent for the return and safety of the child;

(h) ordering an investigation or appointment of a guardian ad litem or attorney for the child; and

(i) imposing any other condition that is deemed necessary to provide for the safety and well-being of the child and the
safety of the abused parent.

Nothing in this section shall be construed to affect the right of the parties to a hearing under the rules of domestic
relations procedure or to affect the discretion of the probate and family court in the conduct of such hearing.

(e) ordering the defendant to pay temporary support for the plaintiff or any child in the plaintiff's custody or both, when
the defendant has a legal obligation to support such a person. In determining the amount to be paid, the court shall apply
the standards established in the child support guidelines. Each judgment or order of support which is issued, reviewed
or modified pursuant to this chapter shall conform to and shall be enforced in accordance with the provisions of section
12 of chapter 119A;

(f) ordering the defendant to pay the person abused monetary compensation for the losses suffered as a direct result
of such abuse. Compensatory losses shall include, but not be limited to, loss of earnings or support, costs for restoring
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utilities, out-of-pocket losses for injuries sustained, replacement costs for locks or personal property removed or
destroyed, medical and moving expenses and reasonable attorney's fees;

(g) ordering information in the case record to be impounded in accordance with court rule;

(h) ordering the defendant to refrain from abusing or contacting the plaintiff's child, or child in plaintiff's care or custody,
unless authorized by the court;

(i) the judge may recommend to the defendant that the defendant attend a batterer's intervention program that is certified
by the department of public health.

No filing fee shall be charged for the filing of the complaint. Neither the plaintiff nor the plaintiff's attorney shall be
charged for certified copies of any orders entered by the court, or any copies of the file reasonably required for future
court action or as a result of the loss or destruction of plaintiff's copies.

Any relief granted by the court shall be for a fixed period of time not to exceed one year. Every order shall on its face
state the time and date the order is to expire and shall include the date and time that the matter will again be heard. If the
plaintiff appears at the court at the date and time the order is to expire, the court shall determine whether or not to extend
the order for any additional time reasonably necessary to protect the plaintiff or to enter a permanent order. When the
expiration date stated on the order is on a weekend day or holiday, or a date when the court is closed to business, the
order shall not expire until the next date that the court is open to business. The plaintiff may appear on such next court
business day at the time designated by the order to request that the order be extended. The court may also extend the
order upon motion of the plaintiff, for such additional time as it deems necessary to protect from abuse the plaintiff or
any child in the plaintiff's care or custody. The fact that abuse has not occurred during the pendency of an order shall
not, in itself, constitute sufficient ground for denying or failing to extend the order, of allowing an order to expire or be
vacated, or for refusing to issue a new order.

The court may modify its order at any subsequent time upon motion by either party. When the plaintiff's address is
inaccessible to the defendant as provided in section 8 of this chapter and the defendant has filed a motion to modify
the court's order, the court shall be responsible for notifying the plaintiff. In no event shall the court disclose any such
inaccessible address.

No order under this chapter shall in any manner affect title to real property.

No court shall compel parties to mediate any aspect of their case. Although the court may refer the case to the family
service office of the probation department or victim/witness advocates for information gathering purposes, the court
shall not compel the parties to meet together in such information gathering sessions.

A court shall not deny any complaint filed under this chapter solely because it was not filed within a particular time
period after the last alleged incident of abuse.

A court may issue a mutual restraining order or mutual no-contact order pursuant to any abuse prevention action only
if the court has made specific written findings of fact. The court shall then provide a detailed order, sufficiently specific
to apprise any law officer as to which party has violated the order, if the parties are in or appear to be in violation of
the order.
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Any action commenced under the provisions of this chapter shall not preclude any other civil or criminal remedies.
A party filing a complaint under this chapter shall be required to disclose any prior or pending actions involving the
parties for divorce, annulment, paternity, custody or support, guardianship, separate support or legal separation, or
abuse prevention.

If there is a prior or pending custody support order from the probate and family court department of the trial court, an
order issued in the superior, district or Boston municipal court departments of the trial court pursuant to this chapter
may include any relief available pursuant to this chapter including orders for custody or support; provided, however, that
upon issuing an order for custody or support, the superior, district or Boston municipal court shall provide a copy of the
order to the probate and family court department of the trial court that issued the prior or pending custody or support
order immediately; provided further, that such order for custody or support shall be for a fixed period of time, not to
exceed 30 days; and provided further, that such order may be superseded by a subsequent custody or support order issued
by the probate and family court department, which shall retain final jurisdiction over any custody or support order.
This section shall not be interpreted to mean that superior, district or Boston municipal court judges are prohibited or
discouraged from ordering all other necessary relief or issuing the custody and support provisions of orders pursuant to
this chapter for the full duration permitted under subsection (c).

If the parties to a proceeding under this chapter are parties in a subsequent proceeding in the probate and family court
department for divorce, annulment, paternity, custody or support, guardianship or separate support, any custody or
support order or judgment issued in the subsequent proceeding shall supersede any prior custody or support order under
this chapter.

Credits
Added by St.1978, c. 447, § 2. Amended by St.1983, c. 678, § 4; St.1990, c. 403, § 3; St.1998, c. 64, § 204; St.1998, c. 179,
§ 5; St.1999, c. 127, § 155; St.2000, c. 236, §§ 22, 23; St.2002, c. 184, § 113; St.2014, c. 260, §§ 12, 13, eff. Aug. 8, 2014.
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Rule 24. Intervention, MA ST RCP Rule 24
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Massachusetts General Laws Annotated
Massachusetts Rules of Civil Procedure

IV. Parties (Refs & Annos)

Massachusetts Rules of Civil Procedure (Mass.R.Civ.P.), Rule 24

Rule 24. Intervention

Currentness

(a) Intervention of Right. Upon timely application anyone shall be permitted to intervene in an action: (1) when a statute
of the Commonwealth confers an unconditional right to intervene or (2) when the applicant claims an interest relating
to the property or transaction which is the subject of the action and he is so situated that the disposition of the action
may as a practical matter impair or impede his ability to protect that interest, unless the applicant's interest is adequately
represented by existing parties.

(b) Permissive Intervention. Upon timely application anyone may be permitted to intervene in an action: (1) when a
statute of the Commonwealth confers a conditional right to intervene; or (2) when an applicant's claim or defense and
the main action have a question of law or fact in common. When a party to an action relies for ground of claim or
defense upon any statute or executive order administered by a federal or state governmental officer or agency or upon
any regulation, order, requirement, or agreement issued or made pursuant to the statute or executive order, the officer
or agency upon timely application may be permitted to intervene in the action. In exercising its discretion the court shall
consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties.

(c) Procedure. A person desiring to intervene shall serve a motion to intervene upon the parties as provided in Rule 5.
The motion shall state the grounds therefor and shall be accompanied by a pleading setting forth the claim or defense
for which intervention is sought.

(d) Intervention by the Attorney General. When the constitutionality of an act of the legislature or the constitutionality
or validity of an ordinance of any city or the by-law of any town is drawn in question in any action to which the
Commonwealth or an officer, agency, or employee thereof is not a party, the party asserting the unconstitutionality
of the act or the unconstitutionality or invalidity of the ordinance or by-law shall notify the attorney general within
sufficient time to afford him an opportunity to intervene.

Rules Civ. Proc., Rule 24, MA ST RCP Rule 24
Current with amendments received through July 1, 2016
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Massachusetts General Laws Annotated
Trial Court Rules

I. Uniform Summary Process Rules

Uniform Summary Process Rule 1

Rule 1. Scope and Applicability of Rules

Currentness

These rules govern procedure in all summary process actions in the Trial Court of the Commonwealth. Procedures in
such actions that are not prescribed by these rules shall be governed by the Massachusetts Rules of Civil Procedure
insofar as the latter are not inconsistent with these rules, with applicable statutory law or with the jurisdiction of the
particular court in which they would be applied.

These rules and, where applicable, the Massachusetts Rules of Civil Procedure, shall be construed and applied to secure
the just, speedy, and inexpensive determination of every summary process action.

Any procedural steps taken in a summary process action before the effective date of these rules which conform to then-
effective rules will be regarded as valid during the pendency of that action. All procedure after the effective date of these
rules with respect to a pending summary process action will be governed by these rules.

Uniform Summary Process Rule 1, MA R SUM PROC Rule 1
Current with amendments received through July 1, 2016

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.

ADD 50

http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N763E3530895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N763E3530895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N763E3530895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N763E3530895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N763E3530895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N763E3530895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N763E3530895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N763E3530895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N7652A790895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N7652A790895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N7652A790895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N7652A790895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N7652A790895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N7652A790895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N7652A790895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N7652A790895711DBB9FFE81102BEF3BD&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)&rs=clbt1.0&vr=3.0


Rule 7. Discovery, MA R SUM PROC Rule 7

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1

Massachusetts General Laws Annotated
Trial Court Rules

I. Uniform Summary Process Rules

Uniform Summary Process Rule 7

Rule 7. Discovery

Currentness

(a) General. Either party may obtain discovery by serving on the opposing party a demand therefor and filing a copy
of such demand with the court. Such service and filing shall be made no later than the first Monday after the Monday
entry day. A discovery demand, in the form provided in this section, shall be served on the opposing party by mailing
first-class or by delivering a copy of it to that party or that party's attorney. A discovery demand shall be filed with the
court by mailing first-class or by delivering a copy of it to the clerk. Filing or service by mail is complete upon receipt.

Discovery may be demanded in any of the following forms:

(1) written interrogatories;

(2) request(s) for admission;

(3) request(s) for the production of documents.

Neither written interrogatories nor requests for admissions shall exceed 30 in number including any interrogatories or
requests subsidiary or incidental to other interrogatories or requests, however grouped or combined.

Requests for discovery or further discovery not made in compliance with the requirements of this rule shall not be allowed
unless on motion and for good cause shown. A request for discovery in response to an answer or counterclaim shall be
deemed to establish good cause.

All papers relating to discovery which are filed with the clerk shall contain the docket number of the case.

(b) Postponement of Trial Date. Upon proper service and filing of a demand for discovery as required in section (a)
above, hearing of the action shall be automatically postponed and rescheduled for the date two weeks from the original
trial date. With the service of the discovery demand, the party demanding discovery shall notify the opposing party of
the automatic two week postponement, the newly scheduled trial date, and the requirement in Rule 7(c) as to filing and
service of responses no later than ten days after receipt of the request.

(c) Response to Demand for Discovery; Relief or Objection. The party of whom discovery is demanded shall respond by
filing and serving answers to the interrogatories and/or responses to the requests for admission, and/or by producing the
documents no later than ten days after receipt of the requests. The response shall be completed upon its receipt.
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Each interrogatory shall be answered separately and fully in writing under the penalties of perjury, unless it is objected
to, in which event the reasons for objection shall be stated in lieu of an answer. The answers are to be signed by the
person making them, and the objections by the attorney or person making them. The scope and procedure for requests
for production of documents and responses thereto shall be made as permitted and as required by Mass.R.Civ.P. 34(a)
(1) and (b); provided, however, that the time limits specified in this rule shall govern. The scope and effect of and the
procedure for requests for admission and responses thereto shall be made as permitted and as required by Mass.R.Civ.P.
36; provided, however, that the time limitations specified in this rule shall govern.

A party or the party's attorney objecting to or seeking relief from a discovery request may do so by a motion for protective
orders or other relief which shall be filed within five days after receipt of such discovery request.

(d) Enforcement of Discovery Demand. The fact of a party's failure to respond to a demand for discovery as required by
this rule and within the time specified by this rule shall be brought to the attention of the court by the party aggrieved
thereby or the party's attorney within five days after such failure by a motion for an order compelling discovery as
permitted by Mass.R.Civ.P. 37(a) or by an application for final judgment for relief or dismissal.

If a party willfully fails to respond to a discovery demand, on motion heard on the rescheduled trial date the court may
make such orders in regard to the failure as are just, and among others the following:

(1) an order that matters regarding which discovery is sought shall be taken to be established for the purposes of the
action in accordance with the claim of the moving party;

(2) an order refusing to allow the party failing to respond to support or oppose designated claims or defenses or
prohibiting the party from introducing designated matters in evidence;

(3) an order striking out pleadings or parts thereof or staying further proceedings until the discovery demand is satisfied
or dismissing the action or any part thereof, or rendering a judgment by default against the party failing to respond.

(e) Further Postponement of Trial Date. Upon proper service and filing of a motion for a protective order against a
demand for discovery, or upon proper service and filing of a motion to compel response to a demand for discovery or for
final judgment for failure to respond, the rescheduled trial date may be postponed and may be rescheduled, if needed,
by the court following the hearing and ruling on such motion.

Credits
Amended effective February 1, 1982; February 1, 1993.

Uniform Summary Process Rule 7, MA R SUM PROC Rule 7
Current with amendments received through July 1, 2016

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

24 CFR Parts 5, 91, 92, 93, 200, 247, 
574, 576, 578, 880, 882, 883, 884, 886, 
891, 905, 960, 966, 982, and 983 

[Docket No. FR–5720–F–03] 

RIN 2501–AD71 

Violence Against Women 
Reauthorization Act of 2013: 
Implementation in HUD Housing 
Programs 

AGENCY: Office of the Secretary, HUD. 
ACTION: Final rule. 

SUMMARY: This final rule implements in 
HUD’s regulations the requirements of 
the 2013 reauthorization of the Violence 
Against Women Act (VAWA), which 
applies for all victims of domestic 
violence, dating violence, sexual 
assault, and stalking, regardless of sex, 
gender identity, or sexual orientation, 
and which must be applied consistent 
with all nondiscrimination and fair 
housing requirements. The 2013 
reauthorization (VAWA 2013) expands 
housing protections to HUD programs 
beyond HUD’s public housing program 
and HUD’s tenant-based and project- 
based Section 8 programs (collectively, 
the Section 8 programs) that were 
covered by the 2005 reauthorization of 
the Violence Against Women Act 
(VAWA 2005). Additionally, the 2013 
law provides enhanced protections and 
options for victims of domestic 
violence, dating violence, sexual 
assault, and stalking. Specifically, this 
rule amends HUD’s generally applicable 
regulations, HUD’s regulations for the 
public housing and Section 8 programs 
that already pertain to VAWA, and the 
regulations of programs newly covered 
by VAWA 2013. 

In addition to this final rule, HUD is 
publishing a notice titled the Notice of 
Occupancy Rights under the Violence 
Against Women Act (Notice of 
Occupancy Rights) that certain housing 
providers must give to tenants and 
applicants to ensure they are aware of 
their rights under VAWA and these 
implementing regulations, a model 
emergency transfer plan that may be 
used by housing providers to develop 
their own emergency transfer plans, a 
model emergency transfer request form 
that housing providers could provide to 
tenants requesting an emergency 
transfer under these regulations, and a 
new certification form for documenting 
incidents of domestic violence, dating 
violence, sexual assault, and stalking 
that must be used by housing providers. 

This rule reflects the statutory 
changes made by VAWA 2013, as well 

as HUD’s recognition of the importance 
of providing housing protections and 
rights to victims of domestic violence, 
dating violence, sexual assault, and 
stalking. By increasing opportunities for 
all individuals to live in safe housing, 
this will reduce the risk of homelessness 
and further HUD’s mission of utilizing 
housing to improve quality of life. 

DATES: Effective Date: These regulations 
are effective on December 16, 2016. 

Compliance Date: Compliance with 
the rule with respect to completing an 
emergency transfer plan and providing 
emergency transfers, and associated 
recordkeeping and reporting 
requirements, is required no later than 
May 15, 2017. 

FOR FURTHER INFORMATION CONTACT: For 
information about: HUD’s Public 
Housing program, contact Monica 
Shepherd, Director Public Housing 
Management and Occupancy Division, 
Office of Public and Indian Housing, 
Room 4204, telephone number 202– 
402–5687; HUD’s Housing Choice 
Voucher program and Project-Based 
Voucher, contact Becky Primeaux, 
Director, Housing Voucher Management 
and Operations Division, Office of 
Public and Indian Housing, Room 4216, 
telephone number 202–402–6050; 
HUD’s Multifamily Housing programs, 
contact Yvette M. Viviani, Director, 
Housing Assistance Policy Division, 
Office of Housing, Room 6138, 
telephone number 202–708–3000; 
HUD’s HOME Investment Partnerships 
program, contact Virginia Sardone, 
Director, Office of Affordable Housing 
Programs, Office of Community 
Planning and Development, Room 7164, 
telephone number 202–708–2684; 
HUD’s Housing Opportunities for 
Persons With AIDS (HOPWA) program, 
contact Rita Flegel, Director, Office of 
HIV/AIDS Housing, Office of 
Community Planning and Development, 
Room 7248, telephone number 202– 
402–5374; and HUD’s Homeless 
programs, contact Norman Suchar, 
Director, Office of Special Needs 
Assistance, Office of Community 
Planning and Development, telephone 
number 202–708–4300. The address for 
all offices is the Department of Housing 
and Urban Development, 451 7th Street 
SW., Washington, DC 20410. The 
telephone numbers listed above are not 
toll-free numbers. Persons with hearing 
or speech impairments may access these 
numbers through TTY by calling the 
Federal Relay Service, toll-free, at 800– 
877–8339. 

SUPPLEMENTARY INFORMATION: 

Executive Summary 

Purpose of This Regulatory Action 
This rule implements the HUD 

housing provisions in VAWA 2013, 
which are found in Title VI of the 
statute. (See Pub. L. 113–4, 127 Stat. 54, 
approved March 7, 2013, at 127 Stat. 
101). VAWA 2005 (Pub. L. 109–162, 119 
Stat. 2959, approved January 5, 2006) 
applied VAWA protections to certain 
HUD programs by amending the 
authorizing statutes for HUD’s public 
housing and section 8 programs to 
provide protections for victims of 
domestic violence, dating violence, and 
stalking. VAWA 2013 removes these 
amendments from the public housing 
and section 8 authorizing statutes, and 
in its place provides stand-alone VAWA 
protections that apply to these 
programs, as well as additional HUD 
programs, and also to victims of sexual 
assault. In addition, VAWA 2013 
expands protections for victims of 
domestic violence, dating violence, 
sexual assault, and stalking by 
amending the definition of domestic 
violence to include violence committed 
by intimate partners of victims, and by 
providing that tenants cannot be denied 
assistance because an affiliated 
individual of theirs is or was a victim 
of domestic violence, dating violence, 
sexual assault, or stalking (collectively 
VAWA crimes). The new law also 
expands remedies for victims of 
domestic violence, dating violence, 
sexual assault, and stalking by requiring 
covered housing providers to have 
emergency transfer plans, and providing 
that if housing providers allow for 
bifurcation of a lease, then tenants 
should have a reasonable time to 
establish eligibility for assistance under 
a VAWA-covered program or to find 
new housing when an assisted 
household has to be divided as a result 
of the violence or abuse covered by 
VAWA. 

VAWA 2013 provides protections for 
both applicants for and tenants of 
assistance under a VAWA-covered 
housing program. VAWA 2013 covers 
applicants, as well as tenants, in the 
statute’s nondiscrimination and 
notification provisions. However, the 
emergency transfer and bifurcation 
provisions of the rule are applicable 
solely to tenants. The statutory 
provisions of VAWA that require a 
notice of occupancy rights, an 
emergency transfer plan, and allow for 
the possibility of bifurcation of a lease, 
support that it is a rental housing 
situation that is the focus of the VAWA 
protections. However, as described in 
this final rule, the core statutory 
protections of VAWA that prohibit 
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denial or termination of assistance or 
eviction solely on the basis that an 
individual is a victim of domestic 
violence, dating violence, stalking or 
sexual assault apply to certain housing 
programs subsidized by HUD even 
where there is no lease. HUD funds 
many shelters, temporary housing, 
short-term supported housing, and safe 
havens, and no person is to be denied 
access to such facility or required to 
leave such facility solely on the basis 
that the person is or has been a victim 
of domestic violence, dating violence, 
sexual assault, or stalking. It is equally 
important to note, as was noted in 
HUD’s proposed rule, that the core 
statutory protections of VAWA 2013 
that apply to applicants and tenants, 
were applicable upon enactment of 
VAWA 2013. As was discussed in 
HUD’s proposed rule and reiterated in 
this final rule, regulations were not 
necessary to mandate adherence to this 
nondiscrimination requirement. That is, 
if an individual meets all eligibility 
requirements and complies with all 
occupancy requirements, the individual 
cannot be denied assistance or have 
assistance terminated solely on the basis 
that the individual is a victim of 
domestic violence, dating violence, 
stalking, or sexual assault. 

This rule better enables housing 
providers to comply with the mandates 
of VAWA 2013, and it reflects Federal 
policies that recognize that all 
individuals should be able to live in 
their homes without fear of violence. 
The implementation of VAWA 
protections in HUD programs increases 
opportunities for all individuals to live 
in safe housing and reduces the risk of 
homelessness for individuals who might 
otherwise be evicted, be denied housing 
assistance, or flee their homes. 

Summary of the Major Provisions of 
This Regulatory Action 

Major provisions of this rule include: 
• Specifying ‘‘sexual assault’’ as a 

crime covered by VAWA in HUD- 
covered programs. 

• Establishing a definition for 
‘‘affiliated individual’’ based on the 
statutory definition and that is usable 
and workable for HUD-covered 
programs. 

• Applying VAWA protections to all 
covered HUD programs as well as the 
Housing Trust Fund, which was not 
statutorily listed as a covered program. 

• Ensuring that existing tenants, as 
well as new tenants, of all HUD-covered 
programs receive notification of their 
rights under VAWA and HUD’s VAWA 
regulations. 

• Establishing reasonable time 
periods during which a tenant who is a 

victim of domestic violence, dating 
violence, sexual assault, or stalking may 
establish eligibility to remain in 
housing, where the tenant’s household 
is divided due to a VAWA crime, and 
where the tenant was not the member of 
the household that previously 
established eligibility for assistance. 

• Establishing that housing providers 
may, but are not required to, request 
certain documentation from tenants 
seeking emergency transfers under 
VAWA. 

• Providing for a six-month transition 
period to complete an emergency 
transfer plan and provide emergency 
transfers, when requested, under the 
plan. 

• Revising and establishing new 
program-specific regulations for 
implementing VAWA protections in a 
manner that is workable for each HUD- 
covered program. 

Please refer to section II of this 
preamble, entitled ‘‘This Final Rule’’ for 
a more detailed discussion of all the 
changes made to HUD’s existing 
regulations by this rule. In developing 
this rule, HUD identified outdated 
terminology in its regulations (for 
example, the use of the term ‘‘alcohol 
abuser’’ in part 982). HUD will be 
issuing a future rule to update and 
correct such terms. 

Costs and Benefits 
The benefits of HUD’s rule include 

codifying in regulation the protections 
that VAWA 2013 provides applicants to 
and tenants of HUD programs covered 
by VAWA; strengthening the rights of 
victims of domestic violence, dating 
violence, sexual assault, or stalking in 
HUD-covered programs, including 
notification and confidentiality rights; 
and possibly minimizing the loss of 
housing by such victims through the 
bifurcation of lease provision and 
emergency transfer provisions. With 
respect to rental housing, VAWA was 
enacted to bring housing stability to 
victims of domestic violence, dating 
violence, sexual assault or stalking. It 
was determined that legislation was 
needed to require protections for such 
victims because housing providers often 
responded to VAWA crimes occurring 
in one of their rental units or on their 
property by evicting the tenant 
regardless of whether the tenant was a 
victim of domestic violence, dating 
violence, sexual assault, or stalking, and 
refusing to rent to such victims on the 
basis that violence would erupt in the 
victim’s unit or on a housing provider’s 
property if the individual was accepted 
as a tenant. To ensure that housing 
providers administering HUD assistance 
did not respond to domestic violence, 

dating violence, or stalking by denying 
or terminating assistance, VAWA 2005 
brought HUD’s public housing and 
Section 8 programs under the statute’s 
purview, and VAWA 2013 covered the 
overwhelming majority of HUD 
programs providing rental assistance. 

The costs of the regulations are 
primarily paperwork costs. These are 
the costs of providing notice to 
applicants and tenants of their 
occupancy rights under VAWA, the 
preparation of an emergency transfer 
plan, and documenting an incident or 
incidents of domestic violence, dating 
violence, sexual assault, and stalking. 
The costs, however, are minimized by 
the fact that VAWA 2013 requires HUD 
to prepare the notice of occupancy 
rights to be distributed to applicants and 
tenants; to prepare the certification form 
that serves as a means of documenting 
the incident or incidents of domestic 
violence, dating violence, sexual 
assault, and stalking; and to prepare a 
model emergency transfer plan that 
guides the entities and individuals 
administering the rental assistance 
provided by HUD in developing their 
own plans. In addition, costs to covered 
housing providers will be minimized 
because HUD will translate the notice of 
occupancy rights and certification form 
into the most popularly spoken 
languages in the United States, and 
HUD has prepared a model transfer 
request form that housing providers and 
tenants requesting emergency transfer 
may use. There may also be costs with 
respect to a tenant claiming the 
protections of VAWA and a covered 
housing provider responding to such 
incident, although these costs will vary 
depending on the incidence of claims in 
a given year and the nature and 
complexity of the situation. 

I. Background 
On March 7, 2013, President Obama 

signed into law VAWA 2013 (Pub. L. 
113–4, 127 Stat. 54). VAWA 2013 
reauthorizes and amends VAWA 1994 
(Title IV, sec. 40001–40703 of Pub. L. 
103–322), which was previously 
reauthorized by VAWA 2000 (Pub. L. 
106–386) and VAWA 2005 (Pub. L. 109– 
162, approved January 5, 2006, with 
technical corrections made by Pub. L. 
109–271, approved August 12, 2006). 

The VAWA 2005 reauthorization 
brought HUD’s public housing program 
and HUD’s Section 8 programs under 
coverage of VAWA by amending the 
authorizing statutes for those programs, 
sections 6 and 8 of the United States 
Housing Act of 1937 (the 1937 Act) (42 
U.S.C. 1437 et seq.). VAWA 2005 
established that being a victim of 
domestic violence, dating violence, or 
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1 See, for example, the letter to Executive 
Directors of public housing agencies from the 
Assistant Secretary for Public and Indian Housing, 
issued September 30, 2013, at http://portal.hud.gov/ 
hudportal/documents/huddoc?id=sept2013vawaltr_
phas.pdf, as well as communications from HUD’s 
HOME Investment Partnerships Programs (HOME) 
at https://www.onecpd.info/resources/documents/
HOMEfires-Vol11-No1-Violence-Against-Women- 
Reauthorization-Act-2013.pdf, and from HUD’s 
Office of Special Needs Assistance Programs at 
https://www.onecpd.info/news/reauthorization-of- 
the-violence-against-women-act-vawa/. 

stalking cannot be the basis for denial of 
assistance or admission to public or 
Section 8 housing, and provided other 
protections for victims. VAWA 2005 
also contained requirements for 
notification to tenants of the rights and 
protections provided under VAWA, 
provisions on the rights and 
responsibilities of public housing 
agencies (PHAs) and owners and 
managers of assisted housing, and 
provisions pertaining to acceptable 
documentation of incidents of VAWA 
crimes and maintaining the 
confidentiality of the victim. HUD 
regulations pertaining to VAWA 2005 
protections, rights, and responsibilities 
are codified in 24 CFR part 5, subpart 
L. 

Title VI of VAWA 2013, ‘‘Safe Homes 
for Victims of Domestic Violence, 
Dating Violence, Sexual Assault, and 
Stalking,’’ contains the provisions that 
are applicable to HUD programs. 
Specifically, section 601 of VAWA 2013 
removes VAWA protections from the 
1937 Act and adds a new chapter to 
Subtitle N of VAWA 1994 (42 U.S.C. 
14043e et seq.) entitled ‘‘Housing 
Rights.’’ As applicable to HUD, this 
chapter provides additional protections 
for tenants beyond those provided in 
VAWA 2005, and expands VAWA 
protections to other HUD programs. 

On August 6, 2013, at 78 FR 47717, 
HUD published a Federal Register 
notice that provided an overview of the 
applicability of VAWA 2013 to HUD 
programs. This notice listed the new 
HUD housing programs covered by 
VAWA 2013, described the changes that 
VAWA 2013 made to existing VAWA 
protections, and identified certain 
issues for which HUD specifically 
sought public comment. HUD solicited 
public comment for a period of 60 days, 
and the public comment period closed 
on October 7, 2013. HUD appreciates 
the public comments submitted in 
response to the August 6, 2013, notice, 
and these public comments were taken 
into consideration in the development 
of this rule. The public comments on 
the August 6, 2013, notice can be found 
at the www.regulations.gov government- 
wide portal, under docket number FR– 
5720–N–01, at http://
www.regulations.gov/
#!docketDetail;D=HUD-2013-0074. 

Many of the comments submitted in 
response to the August 6, 2013, notice 
asked HUD to advise program 
participants that certain VAWA 
protections are in effect without the 
necessity of rulemaking. In response to 
these comments, HUD offices 
administering HUD-covered programs 
reached out to participants in their 
programs to advise them that the core 

statutory protections of VAWA—not 
denying or terminating assistance to, or 
evicting an individual solely on the 
basis that an individual is or has been 
a victim of domestic violence, dating 
violence, stalking, or sexual assault— 
were effective upon enactment and do 
not require notice and comment 
rulemaking for implementing these 
protections and that they should 
proceed to provide the basic VAWA 
protections.1 

On April 1, 2015, HUD published its 
proposed rule that provided the 
amendments to HUD’s existing 
regulations that HUD determined 
necessary to fully implement VAWA 
2013. The public comment period on 
the April 1, 2015, rule closed on June 1, 
2015. HUD received 94 comments, 
including duplicate mass mailings, 
resulting in 68 distinct comments. The 
comments were submitted by housing 
authorities, other housing providers, 
organizations that represent or provide 
services to specific groups of housing 
providers, organizations that advocate 
for victims and survivors of domestic 
and sexual violence, state coalitions 
against domestic violence, other 
advocacy and not-for-profit 
organizations and associations, state and 
local government agencies, a tribal 
organization, and numerous unaffiliated 
individuals. All public comments can 
be viewed at: http://
www.regulations.gov/
#!docketDetail;D=HUD-2015-0028. 

Most commenters expressed support 
for the rule, with different questions and 
comments about specific provisions. 
There were many comments regarding 
emergency transfers, lease bifurcation, 
and documentation requirements, as 
well as comments on eligibility for and 
limitations on VAWA protections, the 
roles and responsibilities of different 
housing providers under different HUD 
programs, the notice of occupancy 
rights, implementation and enforcement 
of the rule, confidentiality, and other 
issues. In addition, there were a number 
of program-specific comments. HUD 
responds to issues raised by the public 
comments in Section II.B. of this 
preamble. 

This final rule reflects the Federal 
government’s recognition that all people 
have a right to live their lives safely. On 
September 9, 2014, in Presidential 
Proclamation 9164—Twentieth 
Anniversary of the Violence Against 
Women Act, and on September 30, 
2014, in Presidential Proclamation 
9181—National Domestic Violence 
Awareness Month, 2014, President 
Obama discussed the ‘‘basic human 
right to be free from violence and 
abuse.’’ The implementation of the 
policies laid out in this rule will help 
to enforce this basic human right. 

HUD notes that, in addition to 
utilizing housing protections in VAWA, 
victims of domestic violence, dating 
violence, sexual assault, and stalking, 
and those assisting them, may wish to 
consider other available protections and 
assistance. On the Federal level, for 
example, the U.S. Department of Justice 
(DOJ) administers programs that provide 
funding for victims of crime, including 
victims covered by VAWA. The Office 
for Victims of Crime (OVC), part of DOJ, 
administers the Crime Victims Fund, 
which provides direct reimbursement to 
crime victims for financial losses from 
crimes including medical costs, mental 
health counseling, and lost wages or 
loss of support. This provides 
reimbursement for victims during a time 
when they may be facing financial 
constraints. The Crime Victims Fund 
may also be used to fund transitional 
housing and shelter for victims of 
domestic violence, dating violence, 
sexual assault, or stalking who need the 
transitional housing or shelter because 
they were a victim of one of these 
crimes, and to fund relocation expenses 
for those who need to move because 
they were a victims of domestic 
violence, dating violence, sexual 
assault, or stalking. OVC also provides 
grants to public and non-profit 
organizations for essential services to 
victims of crime, including emergency 
shelter, and the Office of Violence 
Against Women (OVW), also part of 
DOJ, administers 24 grant programs 
where funds are provided to states, 
territories, local government, non-profit 
organizations, and community 
organizations for various targeted 
persons. Information about the Crime 
Victims Fund is available at: http://
www.ovc.gov/pubs/crimevictimsfundfs/
intro.html#VictimAssist and 
information about OVW grants is 
available at http://www.justice.gov/ovw/ 
grant-programs. Victims of domestic 
violence, dating violence, sexual 
assault, and stalking may consult with 
local victim services providers and state 
and local social service agencies to 
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determine whether funding and other 
forms of help and support may be 
available. 

Further, victims of domestic violence, 
dating violence, sexual assault, and 
stalking should be aware that State and 
local laws may provide greater 
protections than Federal law, and local 
victim service providers and social 
service agencies may have further 
information regarding this. 

II. This Final Rule 

A. Overview of Changes Made at the 
Final Rule Stage 

After review and consideration of the 
public comments and upon HUD’s 
further consideration of VAWA 2013 
and the issues raised in the proposed 
rule, HUD has made certain changes in 
this final rule. The following highlights 
the substantive changes made by HUD 
in this final rule from the proposed rule. 

The final rule: 
• Clarifies that, consistent with 

HUD’s nondiscrimination and equal 
opportunity requirements, victims of 
domestic violence, dating violence, 
sexual assault, and stalking cannot be 
discriminated against on the basis of 
any protected characteristics (including 
race, color, religion, sex, disability, 
familial status, national origin, or age), 
and HUD programs must also be 
operated consistently with HUD’s Equal 
Access Rule (HUD-assisted and HUD- 
insured housing must be made available 
to all otherwise eligible individuals and 
families without regard to actual or 
perceived sexual orientation, gender 
identity or marital status). (See 
§ 5.2001(a).) 

• Provides that in regulations 
governing short-term supported 
housing, emergency shelters, and safe 
havens, these forms of shelter are 
subject to the core protections of VAWA 
that prohibit denial of admission or 
eviction or termination to an individual 
solely on the basis that the individual is 
a victim of domestic violence, dating 
violence, or stalking, or sexual assault. 
(See §§ 574.604(a)(2), 576.409(f), and 
578.99(j)(9).) 

• Revises the definition of ‘‘affiliated 
individual’’ to incorporate situations 
where an individual has guardianship 
over another individual who is not a 
child. (See § 5.2003.) 

• Revises the definition of ‘‘domestic 
violence’’ to incorporate a definition of 
‘‘spouse or intimate partner’’ rather than 
cross-reference to another definition of 
the term, and to eliminate the cross- 
reference to ‘‘crime of violence,’’ a more 
restricting term. (See § 5.2003.) 

• Provides that existing tenants in 
HUD-covered programs receive HUD’s 

Notice of Occupancy Rights and 
accompanying certification form no 
later than one year after this rule takes 
effect, during the annual recertification 
or lease renewal process, if applicable, 
or through other means if there will be 
no annual recertification or lease 
renewal process for a tenant. (See 
§ 5.2005(a)(2)(iv).) 

• Retains the provision of HUD’s 
regulations implementing VAWA 2005, 
for those HUD programs covered by 
VAWA 2005, which states that the 
HUD-required lease, lease addendum, or 
tenancy addendum must include a 
description of the specific protections 
afforded to the victims of VAWA 
crimes. (See § 5.2005(a)(4).) 

• Clarifies that applicants may not be 
denied assistance and tenants may not 
have assistance terminated under a 
covered housing program for factors 
resulting from the fact that the applicant 
or tenant is or has been a victim of a 
VAWA crime. (See § 5.2005(b)(1).) 

• Emphasizes that victims of sexual 
assault may qualify for an emergency 
transfer if they either reasonably believe 
there is a threat of imminent harm from 
further violence if they remain in their 
dwelling unit, or the sexual assault 
occurred on the premises during the 90- 
calendar-day period preceding the date 
of the request for transfer. (See 
§ 5.2005(e)(2)(ii).) 

• Provides that emergency transfer 
plans must detail the measure of any 
priority given to tenants who qualify for 
an emergency transfer under VAWA in 
relation to other categories of 
individuals seeking transfers or 
placement on waiting lists. (See 
§ 5.2005(e)(3).) 

• Provides that emergency transfer 
plans must allow for a tenant to transfer 
to a new unit when a safe unit is 
immediately available and the tenant 
would not have to apply in order to 
occupy the new unit (§ 5.2005(e)(5)). 

• Provides that emergency transfer 
plans must describe policies for 
assisting tenants to make emergency 
transfers when a safe unit is not 
immediately available, both for 
situations where a tenant would not 
have to apply in order to occupy the 
new unit, and where the tenant would 
have to apply in order to occupy the 
new unit. (See § 5.2005(e)(6), 
§ 5.2005(e)(7), and § 5.2005(e)(8)). 

• Provides that the emergency 
transfer plans must describe policies for 
assisting tenants who have tenant-based 
rental assistance to make emergency 
moves with that assistance. 
(§ 5.2005(e)(9)). 

• Adds a provision that emergency 
transfer plans may require 
documentation, as long as tenants can 

establish eligibility for an emergency 
transfer by submitting a written 
certification to their housing provider, 
and no other documentation is required 
for tenants who have established that 
they are victims of domestic violence, 
dating violence, sexual assault, or 
stalking to verify eligibility for a 
transfer. (See § 5.2005(e)(10).) 

• Requires housing providers to make 
emergency transfer plans available upon 
request, and to make them publicly 
available whenever feasible. (See 
§ 5.2005(e)(11).) 

• Provides for a six-month transition 
period to complete an emergency 
transfer plan and provide emergency 
transfers, when requested, under such 
plan. (See § 5.2005(e) or applicable 
program regulations) 

• Emphasizes that tenants and 
applicants may choose which of the 
forms of documentation listed in the 
rule to give to housing providers to 
document the occurrence of a VAWA 
crime. (See § 5.2007(b)(1).) 

• Provides that in cases of conflicting 
evidence, tenants and applicants who 
may need to submit third-party 
documentation to document occurrence 
of a VAWA crime have 30 calendar days 
to submit the third-party 
documentation. (See § 5.2007(b)(2).) 

• Provides that if a covered housing 
provider bifurcates a lease under 
VAWA, any remaining tenants who had 
not already established eligibility for 
assistance must be given either the 
maximum time permitted by statute, or, 
if there are no statutory prohibitions, at 
least 90 calendar days from the date of 
bifurcation of the lease or until 
expiration of the lease, depending on 
the covered housing program, to 
establish eligibility for a covered 
housing program, or find alternative 
housing (See § 5.2009(b)(2).) 

• Provides that if a family in a 
HOME-assisted rental unit separates 
under § 5.2009(a), the remaining 
tenant(s) will retain the unit. (See 
§ 92.359(d)(1).) 

• Provides that if a family receiving 
HOME tenant-based rental assistance 
separates under § 5.2009(a), the 
tenant(s) who are not removed will 
retain the HOME tenant-based rental 
assistance, and the participating 
jurisdiction must determine whether a 
tenant who was removed from the unit 
will receive HOME tenant-based rental 
assistance. (See § 92.359(d)(2).) 

• Establishes VAWA regulations for 
the Housing Trust Fund, based on the 
regulations for the HOME program. (See 
24 CFR part 93.) 

• Emphasizes that VAWA protections 
apply to eviction actions for tenants in 
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2 See http://www.hud.gov/offices/pih/programs/
ph/rhiip/phguidebooknew.pdf. 

3 Crime Free Drug Free policies generally refer to 
policies set forth in lease addendum in which a 
renter agrees to maintain their rental residence 
crime free or face eviction. See, for example, the 
following lease addendum. http://
www.cityofkasson.com/vertical/sites/
%7BC3C7597A-7E80-4164-9E1A- 
84A37B5D7AAF%7D/uploads/Crime_Free_Lease_
Addendum.pdf. A provision pertaining to domestic 
violence may be worded as follows: Any resident, 
or member of the resident’s household, who is or 
has been a victim of domestic violence, is 
encouraged to take reasonable action to safeguard 
themselves, other members of the community, and 
property from future injury or damage. This may 
include obtaining a protection order against 
potential abusers, filing a copy of said protection 
order and a picture of the respondent with 
management, report any violation of the protection 
order to the police and management, and prepare 
and file a personal safety plan with management. 
and that a violation of this provision shall be cause 
for termination of the tenancy. See http://
www.cityofportorchard.us/docs/police/Crime_Free_
Addendum.pdf. 

4 A Crime Free Lease Addendum is a lease 
addendum that puts potential tenants on notice that 
they are liable for any criminal activity within their 
units, and if criminal activity does occur, the lease 
can be terminated and eviction action initiated. 

housing under a HUD-covered housing 
program. (See 24 CFR 247.1(b).) 

• Clarifies in the HOPWA regulations 
that the grantee or project sponsor is 
responsible for ensuring that the owner 
or manager of a facility assisted under 
HOPWA develops and uses a VAWA 
lease addendum. (See part 574.) 

• Clarifies who is the covered 
housing provider for HUD’s multifamily 
Section 8 project-based programs and 
the Section 202 and Section 811 
programs, by providing that the covered 
housing provider is the owner for the 
Section 8 Housing Assistance Payments 
Programs for New Construction (part 
880), for Section 515 Rural Rental 
Housing Projects (part 884), and for 
Special Allocations (part 886), as well as 
for the Section 202 and Section 811 
programs (part 891) and that PHAs and 
owners each have certain 
responsibilities as covered housing 
providers for the Section 8 Moderate 
Rehabilitation Program (part 882), and 
the Section 8 State Housing Agencies 
Program for State Housing Agencies 
(part 883). 

• Updates various section 8 and 
public housing VAWA 2005 regulations 
to broadly state that VAWA protections 
apply, so that all tenants and applicants, 
and not only those determined to be 
victims of VAWA crimes, receive 
statutorily required notification of their 
VAWA rights. (See parts 880, 882, 883, 
884, 886, 891, 960, 966, and 982.) 

• Clarifies that VAWA protections 
and requirements apply to mixed 
finance developments. (See 
§ 905.100(g).) 

• Clarifies that public housing 
agencies (PHAs), like other covered 
providers, may establish preferences for 
victims of dating violence, sexual 
assault, and stalking, in addition to 
domestic violence, consistent with their 
statutory authority. (See 
§§ 960.206(b)(4), 982.207(b)(4).) 

• Clarifies that for the Section 8 
Housing Choice Voucher and Project- 
Based Voucher programs, the PHA is the 
housing provider responsible for 
complying with VAWA emergency 
transfer provisions. (See §§ 982.53(e), 
983.3(b).) 

B. Summary of Public Comments and 
HUD Responses 

As noted earlier in this preamble, the 
majority of the commenters expressed 
support for the rule, but they also 
presented questions and comments 
about specific provisions of the rule. 
The primary provisions of the rule on 
which commenters posted comments 
pertained to emergency transfers, lease 
bifurcation, documentation 
requirements, eligibility for and 

limitations on VAWA protections, the 
roles and responsibilities of different 
housing providers under different HUD 
programs, the notice of occupancy 
rights, implementation and enforcement 
of the rule, and confidentiality 
requirements. The following presents 
the significant issues raised by the 
commenters and HUD’s response to the 
comments. 

1. Applicability 

a. Eligibility for VAWA Protections 
Comment: Ensure proper evaluation 

of individuals who are or have been 
victims of domestic violence, dating 
violence, sexual assault, or stalking. 
Commenters stated that HUD’s final rule 
should ensure applicants are not denied 
assistance or housing for independent 
bases that result from their status as a 
victim of domestic violence, dating 
violence, sexual assault, or stalking. 
Commenters said that HUD’s currently 
codified regulations do not address how 
to evaluate when an applicant who is or 
has been a victim of domestic violence, 
dating violence, sexual assault, or 
stalking can show that denial of 
assistance or housing is on that basis. 
Commenters stated that survivors may 
have negative credit, housing, or 
criminal records based on the violence 
committed against them that then 
disqualifies them in the housing 
application process. Commenters said 
that HUD acknowledged this barrier in 
its 2003 Public Housing Occupancy 
Guidebook,2 which encouraged staff to 
exercise discretion and inquire about 
the circumstances that may have 
contributed to the negative reporting to 
determine whether domestic violence 
was a factor. Commenters recommended 
that the final rule contain similar 
guidance and asked HUD to include 
language in § 5.2005 that applicants be 
provided with an opportunity to show 
that domestic violence, dating violence, 
sexual assault, or stalking was a factor 
in any negative rental, tenancy, or 
criminal records that would result in 
denial of admission or assistance; and, 
if it is determined such is the case, and 
the applicant otherwise qualifies, the 
covered housing provider must grant the 
application. 

A commenter stated that HUD’s final 
rule’s definitions of domestic violence, 
dating violence, sexual assault or 
stalking must be sufficiently clear so as 
not to cause survivors to be punished 
for ancillary crimes as a result of the 
abuse they have suffered or cause 
survivors to be blamed for the abuse. 
Commenters said some survivors have 

been evicted because they ‘‘invited’’ the 
perpetrator into the home and 
subsequently received an eviction 
notice under Crime Free Drug Free 
policies 3 or a Crime Free Lease 
Addendum.4 Commenters said victims 
of VAWA crimes are disadvantaged 
because landlords typically do not 
mention domestic violence, sexual 
violence or stalking in the eviction 
notice. 

Some commenters asked that HUD 
revise § 5.2005(b) to state that an 
applicant may not be denied assistance, 
or a tenant have assistance terminated 
or be evicted ‘‘on the basis or as a result 
of the fact that the applicant or tenant 
is or has been a victim of domestic 
violence . . .’’ in order to clarify that 
victims are protected from the results of 
economic abuse, such as poor credit. 

HUD Response: HUD interprets the 
term ‘‘on the basis’’ in VAWA 2013’s 
statutory prohibitions against denying 
admission to, denying assistance under, 
terminating a tenant from participation 
in, or evicting a tenant from housing 
‘‘on the basis’’ that the applicant or 
tenant is or has been a victim of 
domestic violence, dating violence, 
sexual assault, or stalking, to include 
factors directly resulting from the 
domestic violence, dating violence, 
sexual assault, or stalking. For example, 
if an individual has a poor rental or 
credit history, or a criminal record, or 
other adverse factors that directly result 
from being a victim of domestic 
violence, dating violence, sexual 
assault, or stalking, the individual 
cannot be denied assistance under a 
HUD program if the individual 
otherwise qualifies for the program. To 
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clarify this understanding, HUD accepts 
the commenters’ suggestion to amend 
proposed § 5.2005(b), and the section 
now states that an applicant or tenant 
may not be denied admission to, denied 
assistance under, terminated from 
participation in, or evicted from housing 
or a housing program on the basis or as 
a direct result of the fact that the 
applicant or tenant is or has been a 
victim of domestic violence, dating 
violence, sexual assault, or stalking, if 
the applicant or tenant otherwise 
qualifies for admission, assistance, 
participation, or occupancy. 

In addition to revising § 5.2005(b), 
HUD will provide guidance for covered 
housing providers to aid how they may 
determine whether factors that might 
otherwise serve as a basis for denial or 
termination of assistance or eviction 
have directly resulted from the fact that 
an applicant or tenant is or has been a 
victim of domestic violence, dating 
violence, sexual assault, or stalking. As 
commenters noted, HUD has already 
provided in its Public Housing 
Occupancy Guidebook that PHAs 
should inquire about the circumstances 
that may have contributed to negative 
reporting to determine whether that 
negative reporting was a consequence of 
domestic violence. 

Rule Change: HUD revises § 5.2005(b) 
to state that an applicant or tenant may 
not be denied admission to, denied 
assistance under, terminated from 
participation in, or evicted from housing 
or a housing program on the basis or as 
a direct result of the fact that the 
applicant or tenant is or has been a 
victim of domestic violence, dating 
violence, sexual assault, or stalking, of 
the applicant or tenant otherwise 
qualifies for admission, assistance, 
participation, or occupancy. 

Comment: Include victims of 
‘‘economic abuse’’ as covered by VAWA 
protections. Commenters stated that 
VAWA 2013 was meant to protect 
victims of economic abuse, the 
legislative history of the statute contains 
many references to the effects of 
economic abuse, and the final rule 
should clarify that VAWA protections 
apply to victims of economic abuse. 
Commenters said economic abuse 
includes a broad range of conduct, 
including but not limited to, interfering 
with the victim’s employment, 
controlling how money is spent, forcing 
the victim to write bad checks, incurring 
significant debt in the victim’s name, or 
otherwise harming the victim’s financial 
security. Commenters stated that 
persons who have poor credit, no credit 
or an inability to access money can be 
denied housing, which often results in 
homelessness. Commenters said the 

proposed definition of ‘‘stalking’’ 
eliminates the harassment and 
intimidation considerations that 
arguably make economic abuse a form of 
stalking under current regulations, and 
the consequence is removing 
protections available to current tenants, 
and this runs counter to VAWA 2013, 
which is intended to increase not 
reduce protections. 

Commenters suggested that HUD add 
economic abuse to the scope of VAWA 
protections in § 5.2001 and to the list of 
protected victims throughout § 5.2005. 
A commenter said that, should HUD 
determine not to revise the text of the 
regulations to address economic abuse, 
HUD should nevertheless clarify that 
VAWA covers economic abuse. 

Commenters also suggested that HUD 
establish a notification and certification 
process to ensure that victims of 
economic abuse receive VAWA 
protections. Commenters said a victim 
of economic abuse could supply a 
certification regarding such abuse when 
applying for a HUD program. 
Commenters said that whenever an 
individual’s ability to participate in a 
HUD program is compromised due to 
economic factors, the individual must 
be notified that VAWA protections may 
apply. 

HUD Response: As previously 
discussed, HUD interprets VAWA to 
prohibit covered housing providers from 
denying admission to, denying 
assistance under, terminating a tenant 
from participation in, or evicting a 
tenant from housing as a result of factors 
directly resulting from the domestic 
violence, dating violence, sexual 
assault, or stalking. Where an individual 
faces adverse economic factors, such as 
a poor credit or rental history, that 
result from being a victim of domestic 
violence, dating violence, sexual 
assault, or stalking, the individual 
cannot be denied assistance under a 
HUD program if the individual 
otherwise qualifies for the program. 
HUD declines, however, to explicitly 
state in regulation that victims of 
economic abuse receive the protections 
of VAWA. Such expansion would be 
beyond the scope of HUD’s VAWA 
rulemaking, which is intended to 
implement the housing protections in 
VAWA 2013, as enacted. VAWA 2013 
does not independently provide 
protections for victims of economic 
abuse who are not also victims of 
domestic violence, dating violence, 
sexual assault, or stalking. HUD also 
declines to implement a process in this 
rule where applicants who are denied 
admission to or assistance under a HUD 
program specifically due to their 
economic situations will then receive 

notice that they may be protected under 
VAWA and be provided an opportunity 
to show that their economic situation is 
a result of economic abuse. Both VAWA 
2013 and this final rule provide that 
applicants will be provided with notice 
when they are denied assistance or 
admission under a covered housing 
program for any reason. Applicants 
would then have the opportunity to 
assert that they are or were victims of 
domestic violence, dating violence, 
sexual assault, or stalking, and that they 
are eligible for VAWA protections. 

As described in the proposed rule, 
VAWA 2013 removed the statutory 
definition of stalking that HUD 
incorporated into the rule implementing 
VAWA 2005, but maintained a universal 
definition of stalking that applies 
throughout VAWA, as codified in 42 
U.S.C. 13925(a)(30). As a result, this 
rule replaces the statutorily removed 
definition of stalking with the universal 
definition of stalking in VAWA. HUD 
disagrees with the commenters’ 
assertion that this change reduces 
VAWA protections by eliminating 
harassment and intimidation 
considerations. The previous definition 
of ‘‘stalking’’ included specific actions 
(including harassment and intimidation) 
that either placed a person in reasonable 
fear of death or serious bodily injury or 
caused substantial emotional harm. The 
universal definition of ‘‘stalking,’’ 
provided in this final rule, involves any 
course of conduct directed at a specific 
person that would cause a reasonable 
person to fear for their own safety or the 
safety of others, or suffer substantial 
emotional distress. 

Comment: Clarify which individuals 
are entitled to VAWA protections: 
Commenters stated that the rule and 
related documents provided to tenants 
and applicants must be clear about 
which individuals are entitled to VAWA 
protections. A commenter stated that 
the final rule should clarify that VAWA 
protections do not apply to guests, 
unauthorized residents, or service 
providers hired by the resident, such as 
live in aides. In contrast to these 
commenters, other commenters stated 
that live-in aides should be covered by 
VAWA protections under certain 
circumstances. Commenters stated that, 
although live-in aides are not parties to 
the lease they are listed as household 
members on tenant certifications and 
subject to the covered property’s ‘‘house 
rules,’’ and HUD requires that the 
covered property be their sole residence. 
The commenters concluded that under 
these circumstances live-in aides are 
similar to tenants. Commenters further 
said that in the case where a tenant is 
abusing the live-in aide, the aide can 
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leave the tenant’s employ and VAWA 
protections would not apply, but in the 
case where the live-in aide is a victim 
of abuse by someone living outside the 
unit and the tenant continues to require 
the aide’s services, the housing provider 
should be required to offer the 
household all VAWA protections and 
the entire household (including the 
aide) should qualify for an emergency 
transfer. 

Another commenter stated that the 
proposed rule advised that if an 
unreported member of the household is 
the victim of domestic violence, dating 
violence, sexual assault, or stalking, the 
tenant may not be evicted because of 
such action as long as the tenant was 
not the perpetrator. The commenter 
stated that, in the proposed rule, HUD 
agreed with comments that VAWA 
protections should not extend to 
individuals violating program 
regulations, such as housing 
unauthorized occupants. The 
commenter stated that HUD’s statement 
seems contradictory because HUD is in 
effect extending VAWA protections to a 
tenant who violates program regulations 
by allowing a person who is not 
authorized to reside in the unit. The 
commenter asked HUD to advise how to 
respond if a housing provider learns of 
the existence of an unreported member 
of the household in violation of program 
regulations, based solely on a tenant’s 
reporting of a VAWA incident against 
the unreported member. The commenter 
said HUD’s rule does not establish a 
clear nexus for the prohibition against 
denial or termination of assistance ‘‘on 
the basis’’ that an applicant or tenant is 
or has been a domestic violence victim. 

Other commenters stated that the 
preamble to the proposed rule created 
confusion when it stated that affiliated 
individuals do not receive VAWA 
protections if they are not on the lease 
and that the protections of VAWA are 
directed to tenants. Commenters stated 
that specific protections, however, may 
extend to affiliated individuals or be 
limited to tenants or lawful occupants. 
In support of this statement, the 
commenters stated that no individual 
may be denied housing in a covered 
program based on the individual’s status 
as a survivor, but the right to bifurcate 
the lease and preserve the subsidy is 
limited to tenants or lawful occupants. 
Commenters asked HUD to correct 
language in the preamble to the 
proposed rule that they stated 
incorrectly construed the protections of 
VAWA as applying only to those named 
on the lease, and added that whether an 
individual is a ‘‘tenant’’ or a ‘‘lawful 
occupant’’ is a question of State law on 
which HUD should not take a position, 

as this could conflict with State law. 
Commenters further stated that, as part 
of the dynamics of an abusive 
relationship, a survivor will often not be 
listed as a tenant on the lease but may 
be a lawful occupant. Commenters 
concluded their comments stating that, 
to limit protections to ‘‘tenants’’ or to 
individuals specifically named on the 
lease, without regard for how a lawful 
occupant might be characterized under 
State or local laws, undermines the very 
purpose of VAWA. 

HUD Response: Only tenants who are 
assisted by a covered housing program 
can invoke the VAWA protections that 
apply solely to tenants. Several 
provisions in VAWA 2013, including 
the prohibited basis for denial or 
termination of assistance or eviction and 
the emergency transfer protection, apply 
to ‘‘tenants,’’ a term that VAWA 2013 
does not define. The term ‘‘tenant’’ 
refers to an assisted family and the 
members of the household on their 
lease, but does not include guests or 
unreported members of a household. In 
addition, a live-in aide or caregiver is 
not a tenant, unless otherwise provided 
by program regulations, and cannot 
invoke VAWA protections. However, as 
is the case for anyone, a live-in aide or 
other service provider is entitled to 
VAWA protections if the person 
becomes an applicant for HUD 
assistance; that is, one does not have to 
have been a tenant in HUD subsidized 
housing to invoke VAWA protections in 
later applying to become a tenant in 
HUD subsidized housing. 

A live-in aide or a guest could be an 
affiliated individual of a tenant, and if 
that aide or guest is a victim of domestic 
violence, dating violence, sexual 
assault, or stalking, the tenant with 
whom the affiliated individual is 
associated cannot be evicted or have 
assistance terminated on the basis that 
the affiliated individual was a victim of 
a VAWA crime. Moreover, where a live- 
in aide is a victim of domestic violence, 
dating violence, sexual assault, or 
stalking, and the tenant seeks to 
maintain the services of the live-in aide, 
the housing provider cannot require that 
the live-in aide be removed from the 
household on the grounds of being a 
victim of abuse covered by VAWA. The 
live-in aide resides in the unit as a 
reasonable accommodation for the 
tenant with a disability. Indeed, to 
require removal of the live-in aide solely 
because the aide is a victim of abuse 
covered by VAWA likely would violate 
Section 504 of the Rehabilitation Act, 
the Fair Housing Act, and the 
Americans with Disabilities Act, as 
applicable, which require housing 
providers to permit such reasonable 

accommodations. In addition, if a tenant 
requests and qualifies for an emergency 
transfer on the grounds that the live-in 
aide is a victim of domestic violence, 
dating violence, sexual assault, or 
stalking, the tenant’s entire household, 
which includes the live-in aide, can be 
transferred. 

Section 5.2005(d)(2) of this final rule 
states that covered housing providers 
can evict or terminate assistance to a 
tenant for any violation not premised on 
an act of domestic violence. However, if 
an individual, who is a victim of 
domestic violence, has an unreported 
member residing in the individual’s 
household and the individual is afraid 
of asking the unreported member to 
leave because of the individual’s 
domestic violence experience, then 
terminating the individual’s tenancy 
because of the unreported household 
member would be ‘‘premised on an act 
of domestic violence.’’ Therefore, 
depending on the situation, a tenant 
who violates program regulations by 
housing a person not authorized to 
reside in the unit could be covered by 
VAWA’s anti-discrimination provisions, 
and eligible for remedies provided 
under VAWA. 

As discussed above, HUD interprets 
the term ‘‘on the basis’’ in VAWA 2013’s 
prohibitions against denying admission 
to, denying assistance under, 
terminating a tenant from participation 
in, or evicting a tenant from housing 
‘‘on the basis’’ that the applicant or 
tenant is or has been a victim of 
domestic violence, dating violence, 
sexual assault, or stalking, to include 
factors directly resulting from the 
domestic violence, dating violence, 
sexual assault, or stalking. 

With respect to the comments about 
applying the VAWA protections to 
survivors of domestic violence, dating 
violence, sexual assault, and stalking 
whether they are named on the lease or 
not, HUD notes that the term ‘‘lawful 
occupant’’ is not defined in VAWA 2013 
and appears in the statute four times in 
the following contexts: (i) In the 
definition of ‘‘affiliated individual’’ as a 
type of ‘‘affiliated individual’’; (ii) in the 
documentation section of the statute as 
those who could be evicted if they 
commit violations of the lease if the 
applicant or tenant does not provide 
requested documentation; (iii) in the 
bifurcation section, as those who could 
be evicted for engaging in criminal 
activity directly relating to domestic 
violence, dating violence, sexual 
assault, or stalking; and (iv) as those 
who might not be negatively affected if 
a lease is bifurcated. Other than stating 
that a housing provider may, at the 
provider’s discretion, bifurcate a lease 
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5 See footnotes 2 and 3, which provide examples 
of these types of lease provisions. 

without penalizing a lawful occupant, 
VAWA 2013 does not provide 
protections or benefits for lawful 
occupants. 

Comment: Clarify whether housing 
providers who have a mixed portfolio of 
projects and units will be required to 
offer protection for some tenants but 
will not be required to offer them to 
others. Commenters asked whether 
housing providers that have both 
covered and non-covered projects will 
be faced with offering protections for 
tenants in only some of their properties. 
Other commenters stated that certain 
HUD-assisted properties have some 
units that must abide by HUD 
regulations, while others are not subject 
to HUD regulations. Commenter asked 
HUD to confirm whether, in such a 
complex, some tenants would be 
eligible for VAWA protections while 
others would not be. 

HUD Response: VAWA 2013 and 
HUD’s rule apply only to HUD-covered 
housing programs. Therefore, covered 
housing providers will be required to 
provide VAWA protections to tenants 
and applicants under the covered 
housing programs, but will not be 
required to provide such protections to 
other tenants and applicants. Although 
this rule only applies to tenants in and 
applicants to HUD-covered housing 
programs, housing providers may 
choose to offer VAWA protections and 
remedies to all tenants and applicants, 
where applicable. HUD encourages 
housing providers to provide VAWA’s 
core protections—not denying or 
terminating assistance to victims of 
domestic violence, dating violence, 
sexual assault, and stalking—to all 
tenants and applicants. HUD also 
encourages housing providers to offer 
all VAWA protections, such as 
emergency transfer and bifurcation 
provisions, to all tenants where 
possible. 

All housing providers should be 
aware of other Federal, State and local 
laws that may provide similar or more 
extensive rights to victims of domestic 
violence, dating violence, sexual 
assault, and stalking. For example, 
properties funded with Low-Income 
Housing Credits (LIHTCs) are also 
subject to VAWA requirements, and 
housing providers should look to the 
regulatory agency responsible for 
LIHTCs—the Department of Treasury— 
for how to implement VAWA 
protections in those properties. 

Housing providers should also be 
aware more generally of other Federal 
fair housing and civil rights laws that 
may be applicable, including, but not 
limited to, the Fair Housing Act, Section 
504 of the Rehabilitation Act, the 

Americans with Disabilities Act, and 
Title VI of the Civil Rights Act. For 
example, housing providers might 
violate the Fair Housing Act under a 
discriminatory effects theory if they 
have an unjustified policy of evicting 
victims of domestic violence, as such a 
policy might disproportionately harm 
females or individuals that have another 
protected characteristic. 

Comment: Clarify whether VAWA 
protections can be invoked on multiple 
occasions and whether other limits to 
protections could apply. Commenters 
asked whether there is a limit to the 
number of times covered housing 
providers must provide VAWA 
protections when the victim continues 
to allow the perpetrator access to the 
property. Another commenter said that 
one of the recurring issues for housing 
providers is that victims may evoke 
VAWA protections repeatedly but then 
invite or allow the perpetrator into their 
unit, often leading to repeated instances 
of abuse and danger or disturbance for 
other households at the property. 
Commenter asked whether, in order to 
continue to invoke VAWA protections, 
VAWA allows covered housing 
providers to require that a victim obtain 
a restraining order against the 
perpetrator, notify local law 
enforcement if a restraining order is 
being violated, or refuse to invite or 
allow the perpetrator onto the property. 

In contrast to this comment, another 
commenter stated that HUD’s final rule 
should make clear that a tenant or 
family can be entitled to VAWA 
protection on more than one occasion 
and cannot be subjected to additional 
conditions that adversely affect their 
tenancy because they have invoked 
VAWA protections. The commenter said 
it has dealt with covered housing 
providers that decided to impose 
additional requirements on tenants who 
sought VAWA protections, such as 
requiring tenants to obtain protective 
orders or call the police, conditions they 
do not impose on other tenants, 
including those who are victims of other 
crimes (non-VAWA crimes), and this 
violates VAWA.5 The commenter said 
these requirements conflict with 
recognized best practices that affirm that 
the most effective way to ensure a 
survivor’s safety is to respect the 
survivor’s autonomy in deciding 
whether to obtain a protective order or 
to call the police. 

HUD Response: HUD agrees that a 
tenant or family may invoke VAWA 
protections on more than one occasion 
and cannot be subjected to additional 

conditions that adversely affect their 
tenancy because they have invoked 
VAWA protections. Individuals and 
families may be subject to abuse or 
violence on multiple occasions and it 
would be contrary to the intent of 
VAWA to say that the protections no 
longer apply after a certain point, even 
if violence or abuse continues, or the 
victim and the victim’s family members 
are still in danger. In cases where the 
presence of the perpetrator on the 
property will endanger others, not 
solely the unit in which the perpetrator 
resides, this final rule maintains the 
provision that a housing provider may 
evict or terminate assistance to a tenant 
if the housing provider can demonstrate 
an actual and imminent threat to other 
tenants, or those employed at or 
providing services to the property, if the 
tenant is not evicted or assistance is not 
terminated. However, as discussed 
elsewhere in this rule, housing 
providers should only take such actions 
when there are no other actions that 
could be taken to reduce or eliminate 
the threat. 

Allowing housing providers to apply 
a different occupancy standard to 
survivors of domestic violence, dating 
violence, sexual assault, and stalking 
than that applied to victims of other 
crimes violates the intent of VAWA, 
which provides that housing providers 
cannot discriminate against survivors 
and victims of a VAWA crime. HUD 
also agrees that survivors do not have to 
contact authorities, such as police, or 
initiate legal proceedings against an 
abuser or perpetrator in order to qualify 
for VAWA protections. The statute has 
no such requirements and instead 
allows survivors to provide self- 
certification about the VAWA 
incident(s). 

Comment: Eliminate or better explain 
the provision that eviction or 
termination of assistance should only be 
used as a last resort. A commenter 
stated that HUD retains paragraph (d)(3) 
of currently codified § 5.2005, which 
encourages a covered housing provider 
to evict or terminate assistance only 
when there are no other actions that 
could be taken to reduce or eliminate 
the threat of domestic violence. The 
commenter said the ability of housing 
providers to avoid eviction or 
termination will vary widely depending 
on factors that are generally out of the 
control of the provider, and that HUD 
inserted paragraph (d)(3) of § 5.2005 
during a prior rulemaking. The 
commenter stated that this language is 
not in the VAWA statute, and should be 
stricken. With respect to this provision, 
another commenter asked how far a 
landlord is expected to go to keep the 
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6 See https://www.hudexchange.info/course- 
content/hud-multifamily-affordable-housing- 
preservation-clinics/Preservation-Clinic-Workshop- 
Section-202-Direct-Loan.pdf. 

7 See Public Law 101–625, 104 Stat. 4079, 
approved November 28, 1990. See specifically Title 
VIII at 104 Stat. 4297. 

property safe, how much the landlord is 
expected to expend to ensure the safety 
of tenants, and what responsibility the 
tenants have in ensuring their own 
safety. 

HUD Response: As the commenter 
noted, § 5.2005(d)(3)—now designated 
as § 5.2005(d)(4)—is already in HUD’s 
VAWA regulations and is in effect. HUD 
has no reason to eliminate this 
provision now, as VAWA 2013 was 
meant to expand, and not to retract 
VAWA protections. HUD agrees with 
the commenter that the ability and 
resources of the housing provider to 
provide alternatives to evictions will 
vary, just as the circumstances of the 
abuse and the safety needs of the victim 
will vary. This variation, however, does 
not preclude a policy that sets eviction 
as the last resort. 

b. Covered Programs 
Comment: List all program/subsidy 

types to which VAWA regulations apply. 
Commenters said HUD regulations 
should specifically list all programs and 
subsidy types to which VAWA 
protections apply, and not solely those 
listed in the statute. A commenter said 
this is necessary because there are many 
HUD programs that fall under the 
multifamily umbrella and, in the past, 
VAWA requirements for the Section 8 
programs differed from other program 
types. Another commenter said it does 
not appear that VAWA applies to 
certain Section 202 Direct Loan Projects 
that do not have project-based Section 8 
assistance, or to certain Section 
221(d)(3)/(d)(5) Below Market Interest 
Rate (BMIR) projects, or to certain 
Section 236 projects. Commenter asked 
whether these programs would be 
included. Another commenter said there 
should be an easier way to explain 
which programs do not fall under 
VAWA. 

HUD Response: HUD’s final rule lists 
all HUD programs covered by VAWA 
2013 in the definition of covered 
housing program, and addresses 
questions about specific programs 
below. 

Comment: The Housing Trust Fund 
was not listed in VAWA as a covered 
program. Commenters expressed 
concern about HUD’s coverage of the 
Housing Trust Fund (HTF) program, 
which was not specifically identified as 
a ‘‘covered housing program’’ in the 
VAWA statute, and, said that without 
specific statutory authority to apply 
VAWA to HTF, either a tenant or 
housing provider could challenge the 
rule and its application, which could 
lead to litigation expenses for all parties. 
Other commenters stated that HTF 
should be a covered program. 

Commenters stated that such coverage is 
consistent with Congressional intent, 
which, through VAWA 2013, sought to 
expand VAWA protections to all HUD 
programs that provide rental assistance. 
The commenters further stated that 
maintaining similarity in the regulatory 
treatment of HOME and HTF is efficient 
for program participants and 
appropriate because many of the HTF’s 
program requirements are similar to 
those that apply to the HOME program. 

HUD Response: HUD maintains the 
HTF program as a covered program in 
this final rule. HUD has authority to 
establish regulations for its programs 
where they do not conflict with other 
laws. Rather than conflicting with 
VAWA 2013, including the HTF 
program as a covered program aligns 
with the intent of the law, which 
expanded the protections of VAWA to 
HUD’s programs that provide rental 
assistance. As noted in the preamble to 
the proposed rule and, as commenters 
have themselves said, the HTF program 
is very similar to the HOME program 
and to HUD, it is not logical to exclude 
the HTF program. 

Rule Change: This final rule adds 
§ 93.356 (VAWA requirements) to the 
HTF interim regulations, which 
generally applies the same VAWA 
requirements to HTF as apply to the 
HOME program at 92.359. This final 
rule also revises § 93.303 (Tenant 
protections and selection) by revising 
§ 93.303(a) and adding § 93.303(d)(7) to 
mirror § 92.253 (a) and § 92.253(d)(7) of 
this final rule’s HOME regulations. In 
addition, this rule revises § 93.404(c) to 
state that written agreements with 
subgrantees and eligible recipients must 
set forth all obligations the grantee 
imposes on them in order to meet the 
VAWA requirements under § 93.356, 
including notice obligations and 
obligations under the emergency 
transfer plan. 

Comment: All Section 202 Direct Loan 
projects should be subject to VAWA 
protections. Commenters said the 
proposed rule was not clear as to why 
Section 202 Direct Loan projects 
without project-based rental assistance 
were excluded from VAWA protections, 
and recommended that HUD include 
these properties. Another commenter 
said that HUD’s decision to exclude the 
Section 202 Direct Loan program from 
VAWA’s coverage is based on an 
interpretation that is unnecessarily 
restrictive and violates the VAWA 
statute. A commenter stated VAWA 
2013’s plain statutory language is broad 
in scope, expressing no further 
limitation or ambiguity, and any 
property funded under Section 202 
qualifies. Other commenters said that 

covering Section 202 Direct Loan 
properties without Section 8 contracts 
extends these important protections to 
all similar HUD-supported housing 
programs, which follows congressional 
and HUD intent. 

HUD Response: HUD maintains that 
its interpretation provided in the 
proposed rule with respect to Section 
202 Direct loans is correct, but includes 
additional information to elaborate on 
HUD’s proposed rule statement. In the 
proposed rule, at 80 FR 17752, HUD 
stated that section 202 of the National 
Housing Act of 1959 authorized HUD to 
make long-term loans directly to 
multifamily housing projects and the 
loan proceeds are to be used to finance 
the construction of multifamily rental 
housing for persons age 62 years or 
older and for persons with disabilities. 
The Section 202 Direct Loan program 
ran from 1959 to 1990.6 The purpose of 
the program was primarily to provide 
direct Federal loans for the development 
or substantial rehabilitation of housing 
for the elderly or for persons with 
disabilities. Amendments to Section 202 
Direct Loan program in 1990, made by 
the Cranston-Gonzalez National 
Affordable Housing Act, replaced this 
program with capital advance programs 
for owners of housing designed for the 
elderly or residents with disabilities, 
and established two parallel programs 
for the elderly and for persons with 
disabilities—the Section 202 Supportive 
Housing for the Elderly program and the 
Section 811 Supportive Housing for 
Persons with Disabilities Program.7 
These two programs, which are rental 
programs, and which reflect the 
majority of the legacy of the Section 202 
Direct Loan program, are covered by 
VAWA. Further, all projects that 
received Section 202 direct loans and 
receive project-based assistance under 
Section 8 are required to comply with 
VAWA protections. 

However, as mentioned in the 
proposed rule, there have been no new 
Section 202 direct loans since 1990. All 
Section 202 direct loan projects, as with 
projects under other HUD programs, 
that received any type of direct 
assistance prior to VAWA 2013 are not 
subject to new statutory requirements 
on HUD programs unless there is some 
ongoing contractual agreement with 
HUD or the statute specifically speaks to 
retroactive application for existing 
projects. Therefore, unless the Section 
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202 direct loan project has an agreement 
or contract with HUD otherwise, such as 
with project-based assistance under 
Section 8, those direct loans entered 
into prior to 2013 would not be subject 
to VAWA requirements because VAWA 
did not specifically apply its 
requirements retroactively. 

Comment: Encourage, if not require, 
housing providers under additional 
Federally-financed programs to offer 
VAWA protections. Commenters asked 
HUD to make clear that housing 
providers in programs not covered by 
HUD’s VAWA regulations can offer 
VAWA protections, and to encourage 
these providers to offer VAWA 
protections. Commenters also urged 
HUD to ensure that all affordable units 
with HUD funds are subject to VAWA, 
including existing units that undergo 
affordable housing preservation efforts 
by HUD, such as the Rental Assistance 
Demonstration (RAD) units, Choice 
Neighborhood units, and multifamily 
units in the Rent Supplement Program. 
Commenters asked that the final rule’s 
description of public housing explicitly 
include public housing that has been 
assisted by, for example, HOPE VI, 
Mixed Finance, Choice Neighborhoods, 
or converted under the RAD program. 
Another commenter asked that HUD 
generally state in its regulations that 
VAWA applies to affordable units that 
HUD preserves and, where applicable, 
that the VAWA obligation be set forth in 
any relevant Notice of Funding 
Availability (NOFA). Other commenters 
further recommended that HUD’s 
regulations reflect HUD’s authority to 
expand VAWA protections to other 
types of HUD affordable housing that 
may be established in the future and the 
agency will do so by HUD or Federal 
Register notice. 

A commenter also said that the 
proposed regulations in 24 CFR 
574.604(a)(2) and 578.99(j) are too 
broad, and where rental assistance is 
provided and there is a written 
agreement or a lease, VAWA should 
apply to short-term supported housing 
and McKinney-Vento Safe Havens. 
Another commenter asked for guidance 
that clearly allows senior housing 
providers the option to extend VAWA 
protections to victim residents, even if 
their program type was not specifically 
included in the statute. 

HUD Response: HUD’s VAWA 
regulations apply only to HUD-covered 
housing programs, but, as HUD has 
earlier stated in this preamble, housing 
providers have discretion to apply the 
rule’s provisions to all tenants and 
applicants and HUD indeed encourages 
housing providers to provide VAWA 
protections to all tenants not only to 

those covered in HUD subsidized units. 
With respect to HUD’s authority to 
expand coverage to other HUD programs 
not listed in the statute, HUD has such 
authority and the inclusion of the HTF 
program in this rule evidences such 
authority. 

Tenants in units under a HUD- 
covered program maintain their VAWA 
protections where their units are 
converted to coverage under a new HUD 
program. The conversion does not 
eliminate their VAWA protections. With 
respect to RAD, tenants in converted 
units continue to be covered by 
VAWA’s protections provided under 
HUD’s Section 8 Project-Based Voucher 
program or Project-Based Rental 
Assistance Program. 

Choice Neighborhoods is a 
development tool that uses grant funds 
to develop housing to address struggling 
neighborhoods with distressed public or 
HUD-assisted housing. The assistance 
may come from public housing, RAD or 
HOME funds. Therefore, tenants 
residing in units developed with Choice 
funds receive VAWA protections under 
the relevant rental subsidy programs 
where assistance comes from a HUD- 
covered housing program. 

The Rent Supplement program 
provides continued assistance on active 
or newly expired original term 
contracts. Though the program is no 
longer active, families continue to be 
supported until each Rent Supplement 
contract expires. For the VAWA 
protections to apply, tenants need to be 
residing in a project that receives Rent 
Supplement payments and is also 
subject to VAWA, such a section 
221(d)(3)/(d)(5) project or section 236 
project. Once a Rent Supplement 
contract expires, families may receive 
tenant protection vouchers and are then 
under the Housing Choice Voucher 
(HCV) program (i.e., the Section 8 
tenant-based program), a covered 
housing program. 

Tenants in public housing that 
received funding under the HOPE VI 
program would continue to have the 
same VAWA rights as other public 
housing residents. 

To ensure tenants in mixed-finance 
projects receive VAWA protections, this 
final rule adds a new provision at 24 
CFR 905.100(g) that provides that PHAs 
must apply the VAWA protections 
under part 5 for mixed finance 
developments. 

This rule maintains the provisions in 
§§ 574.604(a)(2) and 578.99(j) that state 
the requirements in 24 CFR part 5, 
subpart L, that are specific to tenants or 
those who are applying to become 
tenants (such as the notice of occupancy 
rights for tenants and applicants, and 

bifurcation of leases and emergency 
transfer plans for tenants) do not apply 
to short-term supported housing and 
McKinney-Vento Safe Havens, as the 
regulations for tenants could not be 
applied in those contexts. However, in 
response to commenters’ concerns, the 
regulations in this final rule explicitly 
provide that safe havens and short-term 
supported housing are subject to the 
core protections of VAWA (the 
prohibitions against denying admission 
or terminating assistance on the basis 
that the individual is or has been a 
victim of domestic violence, dating 
violence, stalking or sexual assault). 

Rule Change: This rule includes a 
new provision at 24 CFR 905.100(g) for 
mixed finance developments in 24 CFR 
part 905, subpart F, which provides that 
public housing agencies must apply the 
VAWA protections in 24 CFR part 5, 
subpart L. 

This rule clarifies, in the HOPWA 
regulations at 24 CFR 574.604(a)(2), and 
the regulations for the Continuum of 
Care (CoC) program at 578.99(j), that, 
although the requirements in 24 CFR 
part 5, subpart L, do not apply to short- 
term supported housing or safe havens, 
no individual may be denied admission 
to or removed from the short-term 
supported housing or safe haven on the 
basis or as a direct result of the fact that 
the individual is or has been a victim of 
domestic violence, dating violence, 
sexual assault, or stalking, if the 
individual otherwise qualifies for 
admission or occupancy. 

Comment: The Rural Housing 
Stability Assistance Program final rule 
should incorporate VAWA protections 
and obligations. Commenters stated that 
the proposed rule does not provide any 
amendments to the Rural Housing 
Stability Assistance Program (RHSP), 
and commenters urged HUD to ensure 
that the RHSP final rule 
comprehensively incorporates VAWA’s 
protections and obligations. 
Commenters said that the RHSP 
proposed rule provided an exception for 
VAWA victims who needed to relocate 
for safety reasons by allowing victims 
with tenant-based assistance to move 
out of the county, but the requirements 
are inconsistent with VAWA and there 
is no mention of VAWA in the RHSP 
rule governing termination of assistance. 
Commenters asked HUD to make sure 
that the VAWA obligations and policies 
of the RHSP program are consistent 
within HUD’s homeless assistance 
programs, as well as across all programs 
administered by HUD’s Office of 
Community Planning and Development. 
Commenters recommended amending 
24 CFR 579.418 and 579.424 to include 
references to VAWA. 
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HUD Response: HUD appreciates 
these comments, and notes that the 
VAWA Reauthorization Act of 2013 
occurred prior to the publication of the 
RHSP proposed rule. HUD will include 
the applicable VAWA provisions in the 
RHSP final rule. 

Comment: HUD’s rule should cover 
McKinney-Vento homeless shelters. 
Commenters said the proposed rule did 
not include emergency shelters, as it 
limits the types of assistance to short or 
medium-term rental assistance and 
permanent or transitional housing. 
Commenters urged HUD to include 
emergency shelters in the final rule 
interpreting programs covered under 
Title IV of the McKinney Vento/
Homeless Emergency Assistance and 
Rapid Transition to Housing (HEARTH) 
Act, and to include program-specific 
amendments to Emergency Solutions 
Grants (ESG) and CoC regulations that 
clarify that emergency shelter is part of 
a VAWA covered housing program. A 
commenter asked HUD specifically to 
address, in the shelter context, the 
applicability of VAWA’s notice of 
occupancy rights, and the prohibition 
against denial of admission or assistance 
and termination from participation in 
shelter. 

Commenters stated that the plain 
language of VAWA does not exclude 
shelters, and said that ‘‘applicable 
assistance,’’ which cannot be denied or 
terminated pursuant to VAWA, does not 
necessarily have to be tied to rental 
assistance. Commenters said admission 
and termination policies and practices 
at homeless shelters can often exclude 
survivors of domestic violence, dating 
violence, sexual assault and stalking, 
and victims report having to recount the 
violence and report being subject to a 
higher standard of admission and 
conditions of stay than other 
participants, such as producing orders 
of protection. Commenters said these 
victims are also denied admission if 
they are considered ‘‘unsafe’’ for the 
program, and in family shelters, 
domestic violence survivors are 
sometimes terminated from the program 
along with the perpetrator if they are 
abused on the property. 

Commenters said Continuums of Care 
often choose homeless shelter programs 
as the main entry point into coordinated 
assessment, and if shelters’ exclusionary 
practices continue without VAWA’s 
protections, survivors may be excluded 
from access not only to emergency 
shelter, but also to other resources and 
housing. Commenters said such 
practices undermine HUD’s efforts to 
end homelessness to exclude shelters 
from VAWA protection because, in 
many CoCs, they will be the entry point 

through which victims experiencing 
homelessness access tenant-based rental 
assistance, transitional housing and 
other HUD-funded homelessness 
programs. 

HUD Response: HUD agrees with the 
commenters that the core VAWA 
nondiscrimination protections should 
apply to emergency shelters subsidized 
by HUD, and individuals are not to be 
denied shelter because they are victims 
of domestic violence, dating violence, 
sexual assault, or stalking. In this final 
rule, HUD adds language to the ESG 
program regulation to make the VAWA 
core protections apply to emergency 
shelter. 

However, as HUD stated in its 
proposed rule, the regulatory 
requirements in 24 CFR part 5, 
including the notice of occupancy 
rights, apply to assistance for rental 
housing, which generally involves a 
tenant, a landlord (the individual or 
entity that owns and/or leases rental 
units) and a lease specifying the 
occupancy rights and obligations of the 
tenant. This is because, as explained 
elsewhere in this rule, those VAWA 
protections are directed to rental 
housing. 

Rule Change: In this final rule, HUD 
provides in 24 CFR 576.409(f) that for 
emergency shelters funded under 24 
CFR 576.102, no individual or family 
may be denied admission to or removed 
from the emergency shelter on the basis 
or as a direct result of the fact that the 
individual or family is or has been a 
victim of domestic violence, dating 
violence, sexual assault, or stalking, if 
the individual or family otherwise 
qualifies for admission or occupancy. 

Comment: Explain how housing 
providers should coordinate multiple 
forms of assistance for a single housing 
unit. Commenters stated that HUD’s 
proposed rule did not address the ways 
in which multiple forms of assistance 
covered by VAWA requirements may be 
coordinated under the HTF program, in 
other mixed finance properties or when 
multiple forms of assistance apply to a 
given housing unit. 

HUD Response: HUD provides in 
§ 5.2001(b)(2) of this final rule that, 
when assistance is provided under more 
than one covered housing program and 
there is a conflict between VAWA 
protections or remedies under those 
programs, the individual seeking the 
VAWA protections or remedies may 
choose to use the protections or 
remedies under any or all of those 
programs, as long as the protections or 
remedies would be feasible and 
permissible under each of the program 
statutes. As explained later in this 
preamble, where housing is covered 

under multiple HUD programs, the 
responsible housing provider under 
each program will provide the required 
Notice of Occupancy Rights and 
certification form, and tenants may 
request emergency transfers or lease 
bifurcations under any applicable 
program, unless prohibited from doing 
so because of statutory constraints. For 
example, if a lease is bifurcated for a 
permanent supportive housing unit that 
is assisted under both HOME and the 
CoC Program, and the CoC Program rule 
would prohibit the remaining family 
member from continuing to reside in the 
unit beyond the existing lease term, 
because the family member does not 
have a disability, then the family 
member cannot depend on the 
bifurcation regulations for the HOME 
program to remain in the unit for longer 
than the existing lease term. 

Rule Change: HUD revises 
§ 5.2001(b)(2) to clarify that, when 
assistance is provided under more than 
one covered housing program and there 
is a conflict between VAWA protections 
or remedies under those programs, the 
individual seeking the VAWA 
protections or remedies may choose to 
use the protections or remedies under 
any or all of those programs, as long as 
the protections or remedies would be 
feasible and permissible under each of 
the program statutes. 

2. Definitions and Terminology 

a. General Terminology 

Comment: Clarify that VAWA does 
not apply solely to women. A 
commenter stated that while the name 
of VAWA cannot be changed, references 
to VAWA could instead be made to a 
housing violence policy to encourage 
more individuals to seek protections. 

HUD Response: HUD appreciates this 
comment and has repeatedly stated in 
its rule, documents, and in guidance 
that VAWA applies regardless of sex, 
gender identity, or sexual orientation. In 
the very first paragraph of the first 
regulatory section (24 CFR 5.2001(a)) 
HUD states that notwithstanding the 
title of the statute victims covered by 
VAWA protections are not limited to 
women. However, HUD declines to 
change references to VAWA out of 
concern that this will cause confusion 
as to whether HUD’s regulations are 
associated with the statute. It is 
important that the public are aware that 
these protections are mandated by 
statute. 

HUD emphasizes in this final rule that 
victims cannot be discriminated against 
on the basis of any protected 
characteristic, including race, color, 
national origin, religion, sex, familial 
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status, disability, or age, and HUD 
programs must also be operated 
consistently with HUD’s Equal Access 
Rule at 24 CFR 5.105(a)(2), which 
requires that HUD-assisted and HUD- 
insured housing are made available to 
all otherwise eligible individuals and 
families regardless of actual or 
perceived sexual orientation, gender 
identity, or marital status. 

Rule Change: In this final rule, HUD 
adds a provision in § 5.2001 that states 
that, consistent with the 
nondiscrimination and equal 
opportunity requirements at 24 CFR 
5.105(a), victims cannot be 
discriminated against on the basis of 
any protected characteristic, including 
race, color, national origin, religion, sex, 
familial status, disability, or age, and 
HUD programs must also be operated 
consistently with HUD’s Equal Access 
Rule at 24 CFR 5.105(a)(2) 

Comment: Use terminology that 
applies to all VAWA victims. In order to 
support housing providers in 
considering the needs of sexual assault 
victims, commenters recommended that 
HUD always list the four protected 
crimes separately (domestic violence, 
dating violence, sexual assault and 
stalking) rather than using umbrella 
terms like ‘‘domestic and sexual 
violence.’’ Commenters stated that the 
self-certification form collectively refers 
to domestic violence, dating violence, 
sexual assault, and stalking as 
‘‘domestic violence,’’ but they advised 
that this can cause confusion for a 
survivor of stalking or sexual assault 
whose perpetrator may have been a 
stranger, and to ensure all survivors 
covered under VAWA protections are 
aware of their rights, ‘‘domestic 
violence’’ should not be used as a catch- 
all term, and each term should be used 
separately. Commenters further 
suggested that HUD use terms like 
‘‘perpetrator’’ rather than ‘‘abuser’’ to fit 
a multiple crimes context. Commenters 
also said that HUD should not solely 
reference victims fleeing from abuse, but 
also those recovering from violence in 
order to better address the nature of 
trauma from the impact of sexual 
violence. 

HUD Response: HUD appreciates 
these comments and agrees with the 
concerns expressed by the commenters. 
HUD has revised the certification form, 
notice of occupancy rights, and model 
emergency transfer plan to list the four 
protected crimes separately, and to use 
the term ‘‘perpetrator’’ in lieu of, or in 
addition to the term ‘‘abuser’’ when 
referencing a person who commits one 
of the VAWA crimes. HUD has also 
revised the notice of rights and model 
emergency transfer plan to provide 

resources for victims of sexual assault 
and stalking, in addition to resources for 
victims of domestic violence. 

b. Affiliated Individual 
Comment: The definition of 

‘‘affiliated individual’’ and its use in the 
proposed rule is not clear. Commenters 
said HUD’s proposed rule indicated that 
HUD’s replacement of, ‘‘immediate 
family members,’’ with ‘‘affiliated 
individual’’ will include any legitimate 
household member, whether a family 
member or not. Commenters said the 
language in the proposed rule appeared 
to reach beyond that as the proposed 
rule included ‘‘any individual, tenants, 
or lawful occupants.’’ Commenters 
stated that inclusion of ‘‘any 
individual’’ is separate from ‘‘lawful 
occupant,’’ further stating that these two 
classes are not identical. A commenter 
said that if ‘‘any individual’’ refers to an 
unauthorized occupant, then the 
regulations must explain what 
protections, if any, such individuals 
may receive if the individual is a victim 
of a VAWA crime or is an innocent 
household member in a household 
where a VAWA crime was committed. 
The commenter asked, for example, if 
those who are not tenants or lawful 
occupants would be afforded a 
reasonable time to establish eligibility 
for a covered housing program following 
a lease bifurcation. Commenters said 
that if the term ‘‘any individual’’ refers 
to an unauthorized occupant, the 
regulation should state that this 
individual has no rights to the unit. 
Another commenter said the definition 
of ‘‘any individual’’ must explicitly 
exclude guests or illegitimate occupants. 
Another commenter said the final rule 
should clarify that an affiliated 
individual can only be somebody 
lawfully living in the household. The 
commenter said that while VAWA 
protections apply only to lawful tenants, 
the rule asserts an affiliated individual 
may receive indirect benefits, but the 
final rule should clarify VAWA benefits 
do not apply to unreported or 
unauthorized members of the 
household. 

HUD Response: Under VAWA 2013 
and HUD’s regulations, the term 
‘‘affiliated individual’’ does not refer to 
the tenant who requests or is eligible for 
VAWA protections. Rather, an affiliated 
individual refers to a person who has a 
certain relationship to a tenant who is 
eligible for VAWA protections and 
remedies. 

Under both VAWA 2013 and HUD’s 
regulations, a tenant may not be denied 
tenancy or occupancy rights solely on 
the basis of criminal activity directly 
relating to domestic violence, dating 

violence, sexual assault, or stalking if 
that tenant or an affiliated individual of 
the tenant is the victim or threatened 
victim of such domestic violence, dating 
violence, sexual assault or stalking. In 
essence, the inclusion of affiliated 
individual is to add a further protection 
for tenants by providing that a VAWA 
crime committed against an affiliated 
individual, an individual without 
VAWA protections, is not a basis for 
denying or terminating assistance to the 
tenant. HUD declines to change or limit 
the definition of ‘‘affiliated individual’’ 
to exclude ‘‘any individual.’’ The statute 
provides that the term includes any 
individual ‘‘living in the household of 
the person who is eligible for VAWA 
protections.’’ 

Comment: HUD’s language change 
from ‘‘in loco parentis’’ may not include 
guardianships of non-competent adults. 
Commenters stated that the definition of 
‘‘affiliated individual’’ refers repeatedly 
to relationships with children, but the 
definition should include all 
circumstances where a household 
member has some form of guardianship 
over a non-competent household 
member of any age. 

HUD Response: The statutory 
definition of ‘‘affiliated individual’’ 
includes any individual living in the 
household of a person, and therefore a 
non-competent household member 
would be included as an affiliated 
individual. However, the familial and 
close relationships in the first part of the 
definition of affiliated individual do not 
require that the affiliated individual live 
in the same household as the person 
seeking VAWA protections. HUD 
appreciates the commenter’s concern 
that HUD’s change from the statutory 
phrase ‘‘in loco parentis’’ to language 
regarding a relationship like that of a 
parent to a child may be under- 
inclusive. HUD has revised the 
definition of ‘‘affiliated individual’’ to 
include a relationship where an 
individual has a guardianship of 
another individual, regardless of age. 

Rule Change: HUD revises the 
definition of ‘‘affiliated individual’’ in 
§ 5.2003 to provide that affiliated 
individual, with respect to an 
individual, means: (A) A spouse, parent, 
brother, sister, or child of that 
individual, or a person to whom that 
individual stands in the place of a 
parent or guardian (for example, the 
affiliated individual is a person in the 
care, custody, or control of that 
individual); or (B) any individual, 
tenant, or lawful occupant living in the 
household of that individual. 
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c. Covered Housing Provider 

Comment: Clarify which covered 
housing provider has which 
responsibilities under VAWA. 
Commenters stated that in sections of 
the proposed regulation on HUD’s 
multifamily Section 8 project-based 
programs in 24 CFR parts 880, 882, 883, 
884, 886, and 891, the covered housing 
provider is defined as either the PHA or 
the owner, depending on the 
circumstances; for example, the 
commenter stated, the definition 
provides that the PHA would be 
responsible for providing the notice of 
occupancy rights and certification form. 
The commenters questioned this 
responsibility since PHAs under these 
programs do not have the contact with 
applicants or tenants that owners have, 
and said this is more properly an 
owner’s responsibility, particularly 
when serving a notice of eviction. A 
commenter said that HUD should 
provide copies of the notice and 
certification form to the owner, and then 
the owner must provide the notice and 
form when required. 

Commenters also said HUD’s 
proposed rule identifies the PHA as the 
entity responsible for providing the 
reasonable time to establish eligibility 
for assistance following bifurcation of a 
lease for HUD’s multifamily Section 8 
project-based programs, but § 5.2009(b) 
of the rule defines the time that a tenant 
has to establish eligibility for assistance 
and does not give a covered housing 
provider flexibility in that regard. A 
commenter said that, it is the owner, not 
the PHA that establishes eligibility, and 
therefore, it should be the owner, not 
the PHA, to provide the reasonable time 
to establish eligibility. 

A commenter stated that the 
definition of ‘‘covered housing 
provider’’ in 24 CFR parts 880, 882, 884, 
886, 891, 982, and 983 was proposed, in 
the April 1, 2015, proposed rule to be 
the same as in 24 CFR part 883. The 
commenter encouraged HUD to review 
the definition of covered housing 
provider in the context of how each of 
the programs is actually administered 
and reevaluated whether the definition 
is appropriate. A commenter 
recommended that any activity that 
requires an interaction with a tenant 
should be assigned to the owner or its 
manager; and a State housing agency 
should be responsible only for 
monitoring the delivery of appropriate 
notices and that correct policies are in 
place and being followed. The 
commenter stated that, if model forms 
for use by an owner are required, the 
State housing agency, if not HUD, could 
provide them. 

Other commenters stated that, for the 
Moderate Rehabilitation Single Room 
Occupancy (SRO) program, the 
proposed rule stated that the owner is 
the covered housing provider, but it is 
unclear why the PHA is not also 
considered the covered housing 
provider since the PHA has duties in 
administering the program. The 
commenters stated that it is unclear 
which entity is responsible for adopting, 
administering, and facilitating the 
emergency transfer plan, which entity is 
responsible for maintaining 
confidentiality and lease bifurcation, 
and which entity is responsible for 
providing the VAWA housing rights 
notice and certification form. 
Commenters stated that confidentiality 
must be maintained by the entity that 
obtains the information about the 
victim, and when a lease bifurcation 
occurs, the owner and the PHA must 
coordinate to provide a reasonable time 
for the tenant to establish eligibility for 
the same covered program or another 
covered program. 

Another commenter said that the 
State recipient should be the conduit 
and responsible party for 
implementation. The commenter said 
that, because CoCs operate distinctly 
across a State and PHAs have 
considerable local control, it is 
important that the implementation of 
VAWA be consistent and equally 
applied to survivors, regardless of where 
they may reside in a State, and the State 
recipient could serve in an ombudsman- 
type role in order to ensure that all 
organizations and individuals 
understand their roles and obligations. 
The commenter said State recipients 
should specifically be tasked with 
developing model notices, forms, and 
the emergency transfer plans in 
collaboration with the statewide 
domestic violence and sexual assault 
coalition(s), which then can be adopted 
and implemented by local CoCs. 
Commenters recommended that HUD’s 
final rule clarify the duties of housing 
providers under Emergency Solutions 
Grants (ESG) and CoC programs with 
regard to enacting VAWA protections. 

Commenters further stated that the 
proposed rule did not address how the 
various VAWA obligations will be 
delegated or shared among the various 
parties—recipient, subrecipient, owner 
or landlord—that may be responsible for 
ensuring the delivery of VAWA 
obligations and protections, particularly 
regarding evictions and establishing a 
reasonable time for an individual to 
establish eligibility or find alternative 
housing. 

A commenter stated that proposed 
§ 960.102 provides the definition of 

‘‘covered housing provider’’ for public 
housing and states that it is the PHA, 
but this is not appropriate or effective in 
those situations where another entity 
owns the public housing units and the 
PHA manages the units, for example, in 
mixed finance units, HOPE VI units, or 
Choice Neighborhoods developments. 
For the public housing units that are not 
owned by the PHA, the commenter said 
the responsibilities to comply with 
court orders, request documentation, 
maintain confidentiality of 
documentation, determine the 
appropriateness of lease bifurcation, and 
reasonable times to provide an 
individual to establish program 
eligibility, must apply to both the PHA 
and the owner. The commenter said the 
owner, who has the lease with the 
tenant, must be responsible for 
providing the notice and certification 
form, determining whether to evict or 
terminate for reasons other than those 
protected by VAWA, or if there is an 
‘‘actual or imminent threat,’’ and to 
assist victims to remain in their unit and 
bear the cost of transfer, where 
permissible. In addition, the commenter 
said the PHA must adopt an emergency 
transfer plan with which the owner 
must comply, and owners should be 
restricted from taking any steps toward 
evicting or terminating a tenant until the 
PHA notifies the owner that the 
documentation from a claimed victim 
has not been received or conflicting 
claims of victimization have been 
resolved. 

Commenters recommended that HUD 
amend §§ 960.102, 960.103(d), 
960.203(c)(4), 966.4(e) to acknowledge 
situations where the public housing 
units are owned by a private owner and 
are managed by a PHA. The commenters 
further recommended that HUD state 
generally that the entity taking the 
action (i.e. denying admission, evicting, 
terminating assistance) is the entity 
responsible for providing the notice and 
form, and further clarify these roles in 
the regulation, guidance, and training. 

HUD Response: HUD understands and 
appreciates the concerns expressed by 
the commenters. For several of the HUD 
programs added by VAWA 2013, there 
is more than one entity administering 
the assistance, and it is not always 
immediately obvious which entity is 
responsible for which actions mandated 
by VAWA. HUD sought to clarify which 
entities undertake which 
responsibilities but given the concerns 
raised by the commenters, HUD 
acknowledges further clarification is 
called for. 

For HUD’s multifamily Section 8 
project-based programs in 24 CFR parts 
880, 884, and 886, and for the Section 
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202 and Section 811 programs in part 
891, this final rule provides that the 
owner is the covered housing provider 
for all purposes related to this rule. 
Unless a PHA is the owner of a project, 
PHAs plays no role under these 
programs for which they could have 
responsibilities pertaining to granting 
VAWA protections, providing notice of 
VAWA protections, administering 
emergency transfer plans, or bifurcating 
leases. Where PHAs are owners of 
projects under these programs, they will 
be the covered housing provider for all 
purposes related to this rule. 

For the multifamily Section 8 
programs under parts 882 and 883, 
however, the PHA (which would be a 
state agency for part 883) administers 
the programs. Therefore, it is the PHA 
that has primary oversight 
responsibilities under VAWA, and it is 
the PHA that has the contract with the 
owner of the housing (not HUD) and 
consequently the PHA must set the 
housing policy to be followed and must 
ensure that the owner and all of the 
owners with whom the PHA has a 
contract comply with the VAWA 
regulations and those VAWA policies 
that the PHA has been given discretion 
to determine. For these reasons, in these 
programs HUD maintains the provision 
in the proposed rule that identifies the 
PHA as the covered housing provider 
responsible for providing the notice of 
occupancy rights under VAWA and the 
certification form to tenants and 
applicants. In this final rule, HUD 
further clarifies that the PHA is 
responsible for providing the notice and 
form to owners to give to tenants and 
applicants. In addition, for parts 882 
and 883, including the Moderate 
Rehabilitation SRO program, HUD 
further clarifies in this final rule that 
both the PHA and the owner are 
responsible for ensuring an emergency 
transfer plan is in place for the covered 
housing, but it is the owner that has 
responsibility for implementing the 
emergency transfer plan when an 
emergency arises, since the PHA does 
not have a direct relationship with the 
tenant. Since both PHAs and owners are 
covered housing providers for these 
programs, both PHAs and owners must 
adhere to this rule’s basic provisions 
regarding denial or termination of 
assistance or occupancy rights and the 
construction of lease terms in 
§ 5.2005(b) and (c), and the limitations 
of VAWA protection in § 5.2005(d) also 
apply to both PHAs and owners. 
Similarly, the documentation and 
confidentiality provisions in § 5.2007 of 
this rule also apply to both owners and 
PHAs. 

HUD agrees with commenters that the 
provisions in the proposed rule that the 
PHA is responsible for providing the 
reasonable time to establish eligibility 
for assistance following bifurcation of a 
lease in the definition of covered 
housing provider in parts 880, 882, 883, 
884, 886, and 891, as well as in 
§ 982.53(e) and § 983.3, was unclear and 
unnecessary. HUD removes these 
provisions in this final rule. In each of 
these programs, this final rule clarifies 
that the owner is the covered housing 
provider that may choose to bifurcate a 
lease and, if the owner chooses to do so, 
must follow any applicable regulations 
relating to lease bifurcation. 

For the regulations in part 982 (the 
housing choice voucher program) and in 
part 983 (the project-based voucher 
program), this final rule clarifies that it 
is the PHA that is the covered housing 
provider responsible for complying with 
the emergency transfer plan 
requirements in § 5.2005(e). Unlike the 
case with HUD’s multifamily Section 8 
project-based programs, PHAs do have a 
direct relationship with tenants in the 
housing choice voucher and project- 
based voucher program, and it is 
appropriate for tenants to contact the 
PHA about emergency transfers under 
VAWA, as they would contact the PHA 
about other matters related to 
administration of their housing 
assistance. In addition, given the 
relationship between the tenant and the 
PHA in these programs, this rule 
maintains the provisions in the 
proposed rule that the PHA is 
responsible for providing the notice of 
occupancy rights and the certification 
form. As is the case for HUD’s 
multifamily Section 8 programs under 
parts 882 and 883, for the housing 
choice voucher and project-based 
voucher programs, both PHAs and 
owners are covered housing providers 
who must adhere to this rule’s basic 
provisions regarding denial or 
termination of assistance or occupancy 
rights and the construction of lease 
terms in § 5.2005(b) and (c), and the 
limitations of VAWA protection in 
§ 5.2005(d) also apply to both PHAs and 
owners. Similarly, the documentation 
and confidentiality provisions in 
§ 5.2007 of this rule also apply to both 
owners and PHAs. 

For the CoC and ESG programs, the 
proposed rule and this final rule lay out 
the responsibilities of recipients, 
subrecipients, and housing owners in 
§ 576.407(g) (for ESG) and § 578.99(j) 
(for CoC). 

For mixed finance units and public 
housing developments that received 
public housing assistance under the 
Choice Neighborhoods and HOPE VI 

programs’ NOFAs, the PHA is the 
covered housing provider because these 
units are generally administered in the 
same manner as other public housing 
units. 

For FHA multifamily programs, HUD 
revises the definition of covered 
housing provider under this rule in 
§ 200.38(b) to remove the provision that 
HUD will provide guidance as to who 
the covered housing provider is. HUD 
clarifies in this rule that the covered 
housing provider is generally the 
mortgagor for FHA multifamily 
programs covered by VAWA. However, 
where an existing mortgagor/owner sells 
the project to a new entity ‘‘subject to’’ 
the mortgage, in which case the new 
entity would own the project but not be 
the mortgagor under the mortgage, then 
the owner would be the covered 
housing provider. 

Rule Change: In this final rule, HUD 
has revised § 200.38(b) to remove the 
provision that HUD will provide 
guidance as to who the covered housing 
provider is for FHA multifamily 
programs administered under section 
236 and under sections 221(d)(3) and 
(d)(5) of the National Housing Act. 

Further, HUD has revised the 
regulations for HUD’s multifamily 
Section 8 project-based programs in 24 
CFR parts 880, 884, and 886 to specify 
that the owner is the covered housing 
provider. HUD has also revised the 
regulations for the Section 202 and 
Section 811 programs in part 891 to 
clarify that the owner is the covered 
housing provider. 

HUD has revised the definition of 
covered housing provider in 24 CFR 
part 883, as well as the definition of 
covered housing provider in § 882.102 
for Section 8 Moderate Rehabilitation 
Programs, other than the Single Room 
Occupancy Program for Homeless 
Individuals, to clarify that the PHA is 
the covered housing provider 
responsible for providing the notice of 
occupancy rights and certification form 
under VAWA, and that the PHA may 
provide this notice and form to owners, 
and charge an owner with distribution 
to tenants. HUD also revises the 
regulations in these parts to eliminate 
the provision that the PHA is the 
covered housing provider responsible 
for providing the reasonable time to 
establish eligibility for assistance 
following bifurcation of a lease, and to 
clarify that the PHA and owner are both 
responsible for ensuring that an 
emergency transfer plan is in place, and 
it is the owner that is responsible for 
implementing the emergency transfer 
plan when an emergency occurs. HUD 
retains the provision in § 882.802 that 
the owner is the covered housing 
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provider for the Section 8 Moderate 
Rehabilitation Single Room Occupancy 
program for Homeless Individuals. 

In addition, HUD has revised 
regulations for the Housing Choice 
Voucher program, at § 982.53(e) and the 
project-based voucher program, at 
§ 983.3, to remove the provision that the 
PHA is the covered housing provider 
responsible for providing the reasonable 
time to establish eligibility for 
assistance following bifurcation of a 
lease. HUD also revises the regulations 
in these parts to clarify that the PHA is 
responsible for complying with this 
rule’s provisions on emergency transfer 
plans. 

Comment: Clarify responsibility for 
implementing VAWA requirements 
when there are multiple housing 
providers. Similar to the above 
comments, commenter asked who the 
covered entity is if a family uses 
voucher assistance in otherwise covered 
rental housing where another entity also 
may be a covered housing provider. The 
commenter asked which entity is 
responsible for providing VAWA 
protections and implementing VAWA 
requirements in circumstances such as 
these. The commenter stated that in 
essence, it was asking whether each 
covered housing provider would have to 
provide notices of occupancy rights and 
obtain certifications. The commenter 
stated that the providers may implement 
different policies concerning, for 
example, the time a tenant will be given 
to establish program eligibility, and 
therefore further clarity in this area is 
necessary. 

Another commenter stated that, if 
PHAs are collaborating with ESG and 
CoC program grantees, PHAs would still 
be subject to the lease requirements 
currently imposed by HUD with respect 
to the public housing and Section 8 
programs, and if HUD seeks to impose 
different lease requirements on these 
programs when overlaid with ESG and 
CoC programs, HUD will need to 
provide additional guidance to the 
PHAs. 

HUD Response: The program-specific 
regulations in this rule explain which 
housing provider has responsibility for 
which VAWA requirements when there 
are multiple housing providers within a 
single program. More importantly, 
however, the notice of occupancy rights 
to be given to each applicant and tenant 
identify the covered housing provider 
that will interact with the tenant. 

Where housing is covered under 
multiple HUD programs, such as under 
the HOME and Section 8 Project-Based 
programs, the responsible housing 
provider under each program will 
provide the required notice of 

occupancy rights and certification form, 
and tenants may request emergency 
transfers or lease bifurcations under 
either program. Where there is a conflict 
between different program regulations, 
§ 5.2001(b)(2) of HUD’s VAWA 
regulation applies. As discussed earlier 
in this preamble, § 5.2001(b)(2) states 
that, where assistance is provided under 
more than one covered housing program 
and the VAWA protections or remedies 
under those programs conflict, the 
individual seeking the VAWA 
protections or remedies may choose to 
use the protections or remedies under 
any or all of those programs, as long as 
the protections or remedies would be 
feasible and permissible under each of 
the program statutes. 

d. Domestic Violence 
Comment: Do not include a limiting 

definition of ‘‘crimes of violence’’ in the 
definition of ‘‘domestic violence’’ and 
provide a more expansive definition. 
Commenters recommended that HUD 
eliminate the cross-reference to 18 
U.S.C. 16 in the proposed rule, as the 
term ‘‘crimes of violence’’ in 18 U.S.C. 
16, is too limiting for VAWA 
protections. Commenters stated that, 
recently, the U.S. Supreme Court found 
in U.S. v. Castleman, 134 S. Ct. 1405 
(2014), that ‘‘domestic ‘violence’ is not 
merely a type of violence; it is a term 
of art encompassing acts that one might 
not characterize as ‘violent’ in a 
nondomestic context.’’ The commenters 
state that, in Castleman, the Supreme 
Court recognized that under an 
appropriate definition of ‘‘domestic 
violence,’’ a seemingly ‘‘minor’’ act, in 
combination with other acts, whether 
seriously violent or merely harassing, 
could result in the complete 
victimization of an intimate partner, and 
that appropriate remedies should be 
available as a result. Some commenters 
urged HUD to follow the Supreme 
Court’s discussion in Castleman and 
build upon that definition to define 
‘‘domestic violence’’ in these 
regulations as a pattern of behavior 
involving the use or attempted use of 
physical, sexual, verbal, emotional, 
economic, or other abusive behavior by 
a person to harm, threaten, intimidate, 
harass, coerce, control, isolate, restrain, 
or monitor a current or former intimate 
partner. 

A commenter stated that the 
definition of ‘‘domestic violence’’ 
should not be tied to 18 U.S.C. 16 
because that definition excludes a great 
deal of domestic violence crimes under 
State and tribal laws, as well as common 
law definitions of ‘‘battery.’’ The 
commenter stated that with the 
proposed rule’s definition, there will be 

a great deal of uncertainty as to whether 
a particular conviction actually 
constitutes a crime under 18 U.S.C. 16. 

Another commenter said that the 
matter of domestic violence has specific 
legal implications in most jurisdictions. 
The commenter stated that the proposed 
rule includes felony or misdemeanor 
crimes of violence in the definition, 
which implies formal charges filed by a 
prosecutor. The commenter said that in 
the locality in which the commenter 
resides, all cases initially thought to 
meet the test for domestic violence are 
further reviewed by prosecutors and are 
often re-classified to different charges. 

HUD Response: HUD agrees that the 
definition of ‘‘domestic violence’’ 
should not include a cross-reference to 
the definition of ‘‘crimes of violence’’ in 
18 U.S.C. 16. On further consideration, 
HUD agrees that the cross-reference has 
the consequence of making HUD’s 
definition of ‘‘domestic violence’’ too 
limiting and could well exclude, as 
commenters pointed out, domestic 
violence crimes under tribal, State, or 
local laws. The term ‘‘crimes of 
violence’’ is not new to VAWA 2013. 
The term has been in the definition of 
‘‘domestic violence’’ since VAWA was 
first enacted in 1994, and was in HUD’s 
regulations implementing VAWA 2005, 
and has not previously referred to 18 
U.S.C. 16. Therefore, HUD withdraws its 
proposal to define crimes of violence in 
accordance with 18 U.S.C. 16, and 
implements the definition of domestic 
violence as it appears in VAWA 2013. 

Rule Change: HUD revises the 
definition of domestic violence to 
remove the reference to 18 U.S.C. 16. 

Comment: The term intimate partner 
is too broad as defined in HUD 
regulations. Commenters stated that in 
the revised definition of ‘‘domestic 
violence,’’ HUD included ‘‘intimate 
partner’’ as defined in title 18 of U.S.C. 
Commenters said that definition appears 
to bestow this status on any person who 
has ever cohabited or been in a romantic 
or intimate relationship in perpetuity, 
and asked HUD to indicate how long a 
person may have this status. 

HUD Response: HUD’s proposed 
definition of ‘‘domestic violence’’ tracks 
the statutory definition from VAWA, 
which, as amended by VAWA 2013, 
defines ‘‘domestic violence’’ as 
including the following: Felony or 
misdemeanor crimes of violence 
committed by a current or former 
spouse or intimate partner of the victim, 
by a person with whom the victim 
shares a child in common, by a person 
who is cohabitating with or has 
cohabitated with the victim as a spouse 
or intimate partner, by a person 
similarly situated to a spouse of the 

VerDate Sep<11>2014 16:28 Nov 15, 2016 Jkt 241001 PO 00000 Frm 00016 Fmt 4701 Sfmt 4700 E:\FR\FM\16NOR2.SGM 16NOR2as
ab

al
ia

us
ka

s 
on

 D
S

K
3S

P
T

V
N

1P
R

O
D

 w
ith

 R
U

LE
S

ADD 67



80739 Federal Register / Vol. 81, No. 221 / Wednesday, November 16, 2016 / Rules and Regulations 

victim under the domestic or family 
violence laws of the jurisdiction 
receiving grant monies, or by any other 
person against an adult or youth victim 
who is protected from that person’s acts 
under the domestic or family violence 
laws of the jurisdiction. VAWA does not 
limit domestic violence to those acts 
committed by an individual who is a 
current spouse or intimate partner of the 
victim, but rather expressly provides 
domestic violence is a crime of violence 
committed by a current or former 
spouse or intimate partner. As the 
statute does not place a time restriction 
on what it means to be a former spouse 
or intimate partner, HUD declines to do 
so. However, HUD is removing the 
proposed cross-reference to 18 U.S.C. 
2266 in defining ‘‘intimate partner.’’ 
The definition of ‘‘spouse or intimate 
partner’’ in 18 U.S.C. 2266(7) provides 
that this person includes: (i) A spouse 
or former spouse of the abuser, a person 
who shares a child in common with the 
abuser, and a person who cohabits or 
has cohabited as a spouse with the 
abuser; or (ii) a person who is or has 
been in a social relationship of a 
romantic or intimate nature with the 
abuser, as determined by the length of 
the relationship, the type of 
relationship, and the frequency of 
interaction between the persons 
involved in the relationship. 

On further consideration, HUD 
determined that a cross-reference to 18 
U.S.C. 2266(7) may be confusing, as the 
term ‘‘domestic violence’’ includes 
felony or misdemeanor crimes of 
violence committed by a current or 
former spouse or intimate partner of the 
victim, or others, and 18 U.S.C. 2266(7) 
defines ‘‘intimate partner’’ as the victim 
and not the abuser. As a result, the cross 
reference reads as if domestic violence 
is a crime of violence committed by the 
victim, rather than the perpetrator. 

Rule Change: HUD revises its 
definition of ‘‘domestic violence’’ to 
remove the cross-reference to 18 U.S.C. 
2266. In its place, HUD clarifies that the 
term ‘‘spouse or intimate partner of the 
victim’’ includes a person who is or has 
been in a social relationship of a 
romantic or intimate nature with the 
victim, as determined by the length of 
the relationship, the type of the 
relationship, and the frequency of 
interaction between the persons 
involved in the relationship. 

e. Lawful Occupant and Tenant 
Comment: Define ‘‘lawful occupant’’ 

and ‘‘tenant’’ and clarify how each is 
affected by the rule. Commenters asked 
for HUD to include in its final rule 
definitions of ‘‘lawful occupant’’ and 
‘‘tenant.’’ The commenters said 

proposed 24 CFR 5.2005(b) discusses 
termination of the ‘‘tenant’’ or 
‘‘affiliated individual’’ and, unlike 
proposed § 5.2003 that addresses 
definitions and § 5.2009 that addresses 
bifurcation of leases, there is no 
mention of ‘‘lawful occupants.’’ The 
commenters said the omission of 
defining ‘‘lawful occupant’’ and 
‘‘tenant’’ may cause confusion as to 
lawful occupants’ rights if crimes 
covered by VAWA occur. The 
commenters said proposed 
§ 5.2005(d)(2) similarly omits reference 
to lawful occupant, and § 5.2005 (d)(3) 
may create confusion because this 
section permits a covered housing 
provider to ‘‘terminate assistance to or 
evict a tenant’’ if that tenant or lawful 
occupant presents an actual and 
imminent threat to others. 

HUD Response: The usage of the 
terms ‘‘lawful occupant’’ and ‘‘tenant’’ 
in the proposed rule reflect their usage 
in VAWA 2013. VAWA 2013 does not 
define these terms, and HUD declines to 
define them in this final rule. Generally, 
while the term ‘‘lawful occupant’’ as 
defined by state law would be 
applicable in determining whether or 
not someone would be an affiliated 
individual, it would not be for lease 
bifurcations. The term ‘‘lawful 
occupant’’ for lease bifurcations would 
be whether or not the person is a lawful 
occupant (beneficiary or tenant, or 
recognized member of the household) 
per the program regulations of the 
specific HUD program. Therefore, while 
someone may be a ‘‘lawful occupant’’ 
under state law, if they are not on the 
lease or receiving assistance under the 
HUD program regulations they are not 
eligible for lease bifurcation. 

f. Stalking 
Comment: Provide a clearer definition 

of stalking. Commenters asked that there 
be a more detailed definition of 
‘‘stalking.’’ The commenters questioned 
whether the definition applies to all 
stalking situations, or only when the 
individual is being stalked by someone 
with whom the individual was in a 
‘domestic relationship’? 

HUD Response: The definition of 
‘‘stalking’’ in this rule is the same 
definition that is in title I of VAWA. It 
applies to all situations where an 
individual, the perpetrator, engages in a 
course of conduct directed at a specific 
person that would cause a reasonable 
person to fear for their own safety or the 
safety of others, or suffer substantial 
emotional distress. Stalking is not 
limited to situations where the 
perpetrator is someone with whom the 
victim was in any specific type of 
relationship. 

g. Victim 
Comment: The definition of ‘‘victim’’ 

needs further clarity. Commenters said 
the definition of ‘‘victim’’ needs further 
clarification. The commenters said there 
is some confusion within the industry 
as to the definition of a ‘‘victim’’— 
whether this term is defined as someone 
who is abused by another individual 
living at the property, or is abused on 
the property grounds, and must be 
known and named by the victim, or, 
that a tenant can be a victim regardless 
of whether the abuse was perpetrated by 
a tenant living on the property, or it was 
on the property grounds, and that the 
tenant is not required to know or name 
the abuser. 

HUD Response: A tenant or an 
applicant may be a victim of domestic 
violence, dating violence, sexual 
assault, or stalking regardless of whether 
the act was perpetrated by a tenant 
living on the property, or whether the 
act occurred on the property grounds, 
or, in cases of sexual assault or stalking, 
whether the tenant knows the 
perpetrator. The rule’s definitions of 
‘‘domestic violence,’’ ‘‘dating violence,’’ 
‘‘sexual assault,’’ and ‘‘stalking’’ should 
not be read to include any additional 
restrictions on these acts are, or who 
qualifies as a victim of such acts beyond 
what is explicitly stated in the 
definitions. 

3. Emergency Transfers 

a. Emergency Transfer Documentation 
Requirements 

Comment: Clearly specify emergency 
transfer documentation requirements, 
specifically documentation 
requirements. There were many 
comments on documentation 
requirements associated with emergency 
transfer plans, and the comments raised 
the following issues. 

The VAWA statute does not apply 
documentation requirements to 
emergency transfers. Commenters stated 
that VAWA’s documentation 
requirements do not apply to the 
emergency transfer provisions and 
therefore HUD should not apply any 
documentation requirements to 
emergency transfers. 

Need further rulemaking to impose 
additional documentation requirements 
for emergency transfer plans. 
Commenters said that if HUD seeks to 
impose documentation requirements for 
emergency transfer requests beyond 
those described in the proposed rule, 
HUD must do so through additional 
notice and comment rulemaking. Other 
commenters said documentation 
requirements for emergency transfers 
should be the same as the rule’s other 
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documentation requirements and not 
exceed those requirements. Commenters 
said requiring additional documentation 
requirements will expose victims and 
housing providers to inconsistency and 
confusion. 

Prohibit housing providers from 
requiring documentation for emergency 
transfers beyond requirements 
established by HUD. Other commenters 
said HUD must establish the 
documentation requirements for 
transfers across all HUD-covered 
housing programs and not permit 
covered housing providers to establish 
documentation requirements separate 
from those mandated in HUD’s rule. 
Commenters said HUD must continue to 
prohibit covered housing programs from 
requiring a victim to submit third-party 
proof, as this documentation cannot 
always be easily secured, and eligibility 
should be determined by whether a 
person in the victim’s shoes would 
reasonably believe he or she is 
threatened with imminent harm from 
further violence. 

Do not assume victims requesting 
emergency transfers were previously 
determined to be VAWA victims. 
Another commenter said the preamble 
to the proposed rule unfairly assumed 
that persons seeking emergency 
transfers have already been determined 
to be victims covered by VAWA’s 
protections. The commenter said that in 
many cases, the first indication that a 
tenant is a victim of violence may be the 
request for an emergency transfer. 

Requiring documentation in order to 
determine if an emergency transfer is 
appropriate. Some commenters said that 
HUD should require documentation 
before a landlord makes a decision 
about emergency transfers. Commenters 
said documentation should be required 
prior to transfer to ensure the 
appropriate use of resources and to 
ensure that tenants qualify, considering 
that transfers are costly and families 
must wait while transfers are processed 
for others. Other commenters said it is 
unclear what would happen after a 
transfer if the tenant did not provide 
sufficient documentation of the need for 
an emergency transfer. Another 
commenter expressed its support for 
requiring a tenant seeking a transfer to 
provide some form of documentation, 
provided the documentation is not so 
complex and burdensome as to deter a 
pro-se victim from seeking assistance. A 
commenter stated that, because victims 
have the option of signing a self- 
certification form, which can be done in 
minutes, requiring documentation prior 
to transfer should not cause any delay 
in obtaining an emergency transfer. A 
commenter said that third-party 

documentation prior to an emergency 
transfer is necessary unless the situation 
of violence is observable by a 
responsible entity. Commenter 
recommended that the specific type of 
third-party documentation required for 
an emergency transfer should be 
established through local and regional 
policy. Commenter also said that, for 
homeless assistance programs, 
documentation is vital when 
transferring a tenant because victims 
may need to be relocated to another safe 
place that may require documentation 
for when this person first became 
homeless in order to qualify. 

A delay in emergency transfer until 
certain documentation is received 
jeopardizes the safety of the victim. 
Commenters said victims needing the 
protections of VAWA should not be 
required to submit documentation 
before a transfer. A commenter stated 
that the emergency transfer plan already 
requires the tenant to submit a written 
request for a transfer, and 
documentation beyond this requirement 
may be difficult to access and is 
vulnerable to being obtained or 
destroyed by the perpetrator. 
Commenters said that gathering the 
requested documentation, particularly 
when violence is imminent, can unduly 
delay the transfer process and further 
endanger the victim. 

Allow post-transfer documentation. 
Other commenters asked that a tenant 
requesting a transfer be permitted to 
submit documentation at least 14 days 
after the transfer has been completed, so 
that the provider’s focus is on 
expeditiously completing the transfer. 

Require documentation beyond self- 
certification. Commenters stated that 
victims should provide documentation 
other than self-certification when 
seeking an emergency transfer. 
Commenters stated that documentation 
could include police reports, court 
orders, incident reports, notarized 
witness statements, verification from a 
domestic violence shelter, 911 calls, or 
a statement from a service provider. 
Some commenters stated that official 
government documentation should be 
required, while others said the 
documentation could be a written or 
oral statement from a witness. 

A commenter stated that third-party 
documentation may help to eliminate 
transfer of the same situation to a new 
location, and that this documentation is 
necessary for the housing provider to 
document the case in detail. The 
commenters said that documentation 
other than self-certification is necessary 
to verify the need for an emergency 
transfer, as the form’s provisions 
regarding penalties for fraud would be 

difficult to enforce, and some victims 
may attempt to use an incident of 
domestic violence to obtain a superior 
housing unit or break their current 
lease, even if this is unrelated to a 
VAWA incident. A commenter pointed 
to a State law allowing a tenant who is 
the victim of domestic violence to 
legally break a lease, but only with some 
type of third-party documentation. 
Commenters said requiring additional 
documentation is logical because 
housing providers will take a monetary 
and temporal loss for transfers. Other 
commenters stated that statements from 
legal, medical, psychological or social 
service providers stating their belief that 
a transfer will have a strong probability 
of reducing a recurrence of the violence 
should be required for emergency 
transfers. Another commenter stated 
that landlords should request a detailed 
statement from the victim, and then 
interview the victims after the transfer 
and obtain a written statement from 
regarding whether the violence stopped 
or the transfer benefited the resident. 

Allow the housing provider to 
determine when and what type of 
documentation may be needed for 
emergency transfers. Commenters said 
that HUD should allow housing 
providers to determine whether 
documentation is necessary for 
emergency transfers and what 
documentation may be necessary. A 
commenter stated that many PHAs have 
very high occupancy rates and 
relocation should be reserved for 
individuals with the highest level of 
need. A commenter said that allowing 
somebody to submit a self-certifying 
form with no supporting documentation 
could leave PHAs susceptible to fraud. 
The commenter said documentation 
serves to protect both the housing 
provider and the program participants 
by ensuring that there are standards that 
guide these decisions, and HUD should 
allow housing providers to determine 
what supporting information would be 
sufficient. The commenter said that 
rather than HUD establishing 
documentation standards for emergency 
transfers that HUD allow the housing 
providers to use their discretion to make 
determinations on a case-by-case basis 
because the circumstances that can lead 
a tenant to request an emergency 
transfer under VAWA are highly 
personal and individual. 

HUD Response: HUD appreciates all 
of the comments received on whether 
and how to document emergency 
transfer requests. HUD has considered 
all of these comments and has included 
in this final rule specific provisions on 
emergency transfer documentation. 
HUD understands that housing 
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providers may incur costs when 
transferring tenants and that other 
families may need available units. 
Therefore, for the reasons further 
described below, this final rule allows 
housing providers, at their discretion, to 
require that tenants requesting transfers 
submit a written request before a 
transfer occurs certifying that they meet 
the criteria for an emergency transfer 
under this rule. To minimize burden, 
HUD has created a model emergency 
transfer request. Housing providers may 
accept third-party documentation if that 
documentation is offered by tenants, but 
housing providers will not be allowed to 
require any third-party documentation 
in order to determine whether a tenant 
seeking an emergency transfer is eligible 
for an emergency transfer. 

HUD understands that tenants seeking 
emergency transfers may not have 
already submitted to their housing 
provider documentation of any 
occurrence of domestic violence, dating 
violence, sexual assault, or stalking, and 
HUD did not intend to indicate that 
there is an assumption that a tenant 
seeking an emergency transfer has 
already been previously determined to 
be a victim of domestic violence, dating 
violence, sexual assault, or stalking. 
HUD clarifies in this final rule that 
housing providers may require tenants 
seeking emergency transfers to 
document an occurrence of domestic 
violence, dating violence, sexual 
assault, or stalking, in addition to 
documenting eligibility for an 
emergency transfer, consistent with the 
HUD requirement that individuals 
certify eligibility in order to establish 
that the tenant is a victim of domestic 
violence, dating violence, sexual 
assault, or stalking, if the individual has 
not already provided documentation of 
that occurrence. HUD notes as part of 
certifying eligibility for VAWA 
protections an individual may provide 
self-certification in lieu of any other 
documentation to document an 
occurrence of a VAWA-protected 
incident. Because self-certification can 
be submitted fairly quickly, submission 
of a self-certification should not delay 
any requests for an emergency transfer. 

In addition to documentation—which 
could be self-certification—of the 
occurrence of domestic violence, dating 
violence, sexual assault, or stalking, the 
final rule allows housing providers to 
require that tenants seeking emergency 
transfers provide documentation— 
which could be a written request—that 
they meet the requirements for a 
transfer. HUD is allowing housing 
providers to request this additional 
documentation because an individual 
may be a victim of violence covered by 

VAWA, and yet not meet the 
requirements for an emergency transfer 
that are specified in VAWA 2013. Those 
requirements are that the individual 
expressly request the transfer and either 
reasonably believe there is a threat of 
imminent harm from further violence if 
the tenant remains in the same dwelling 
unit that the tenant is currently 
occupying or, in the case of a tenant 
who is a victim of sexual assault, the 
tenant also qualifies for a transfer if the 
assault occurred on the premises during 
the 90-calendar-day period preceding 
the date of request for the transfer. 

HUD appreciates commenters’ 
concerns that third-party proof cannot 
always be easily obtained, that it may 
not be available to some tenants who 
qualify for emergency transfers, and the 
requirement to obtain third-party 
documentation could delay transfers, 
resulting in harm to tenants. It is for 
these reasons that the final rule 
stipulates that housing providers may 
not require third-party documentation 
for an emergency transfer. 

As noted above, housing providers 
may, however, require that tenants 
submit a written request for an 
emergency transfer where they certify 
their need for a transfer. This is a 
change from the proposed rule. 
Although the proposed model 
emergency transfer plan stated that 
tenants should submit a written request 
for a transfer, the proposed rule did 
provide that housing providers may 
require this request. HUD disagrees with 
commenter’s interpretation of VAWA 
2013 that because the statute does not 
discuss documentation requirements for 
emergency transfers, HUD may not 
allow housing providers to require that 
tenants submit any documentation 
whatsoever. 

HUD also does not agree with some of 
the arguments that commenters 
presented in favor of requiring third- 
party documentation for an emergency 
transfer. HUD does not believe that a 
failure to require third-party 
documentation would result in negating 
the benefits of a transfer, and leave the 
tenant in an endangered situation. 
Rather, strict confidentiality measures to 
prevent a perpetrator from learning the 
new location of the transferred tenant 
would help to reduce the possibility of 
future violence. 

HUD understands that some housing 
providers expressed concern that there 
may be tenants who request an 
emergency transfer for the purpose of 
obtaining a superior housing unit or to 
break their current lease. This situation 
may occur but, for the following 
reasons, HUD does not agree that this 
justifies a third-party documentation 

requirement that could endanger the 
lives of those tenants who are victims of 
VAWA crimes and for whom safety and 
security is a real threat. 

First, third-party documentation of a 
VAWA-protected incident would not 
necessarily help a housing provider 
determine whether a victim reasonably 
believes that the victim is in imminent 
harm from further violence without a 
transfer. Second, the housing provider 
may request that the tenant sign a 
written request for the transfer that 
states that the information in the request 
is accurate, and that submission of false 
information could jeopardize program 
eligibility and be the basis for denial of 
admission, termination of assistance, or 
eviction. HUD further disagrees with 
commenters who suggested that 
landlords should request a detailed 
statement from, and interview, victims. 
There are housing providers who may 
have experience working with victims 
of domestic violence, dating violence, 
sexual assault, or stalking, but there are 
also housing providers who do not. 
Regardless, under this rule, housing 
providers will not judge the merits of 
the claims of victims of domestic 
violence, dating violence, sexual 
assault, or stalking. HUD understands 
that the documentation of homelessness 
may be important when transferring a 
tenant, but this does not require third- 
party documentation of the need for a 
transfer due to domestic violence, 
dating violence, sexual assault, or 
stalking. 

HUD agrees with those commenters 
who said that providers should be 
permitted to use their discretion to 
determine whether documentation is 
needed, and housing providers will not 
be required to request documentation 
from those seeking an emergency 
transfer due to an incident of domestic 
violence, dating violence, sexual 
assault, or stalking, just as housing 
providers are not required to request 
documentation of the VAWA-related 
incidence. However, as previously 
discussed, under this final rule, housing 
providers will not be allowed to require 
that tenants requesting an emergency 
transfer under VAWA submit third- 
party documentation to qualify for an 
emergency transfer. HUD understands 
that many PHAs have high occupancy 
rates, but notes that transfers are only 
required where there is a safe and 
available unit to transfer the tenant to, 
and, where there is a transfer, the unit 
from which the tenant is transferring 
will become available. Further, allowing 
housing providers to decide for 
themselves what documentation is 
sufficient for an emergency transfer 
could leave them more legally 
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8 The requirements for the Section 8 
Administrative Plan are found in 24 CFR 982.54. 

vulnerable than they would be under 
this rule, which clearly requires covered 
housing providers to accept self- 
certification, if they require 
documentation. 

Rule Change: This final rule revises 
§ 5.2005(e) to specify that housing 
providers may, at their discretion, 
require tenants seeking emergency 
transfers to submit written requests 
expressly requesting the emergency 
transfer, in which the tenants must 
certify that they meet the requirements 
for an emergency transfer. This written 
request is different from any self- 
certification or documentation that an 
individual may have given, or the 
housing provider may ask for, to 
document the occurrence of domestic 
violence, dating violence, sexual 
assault, or stalking in accordance with 
§ 5.2007. HUD has developed a model 
emergency transfer request that housing 
providers may give to tenants who ask 
for an emergency transfer. 

This final rule also revises 
§ 5.2007(a)(1) to remove the provision 
that the documentation requirements in 
the section are not applicable to a 
request made by the tenant for an 
emergency transfer. This provision was 
removed because housing providers 
may require tenants seeking emergency 
transfers to document an occurrence of 
domestic violence, dating violence, 
sexual assault, or stalking, if they have 
not done so already, in addition to 
documenting eligibility for an 
emergency transfer. 

Comment: Housing providers that 
create a preference for VAWA transfers 
should be permitted to establish their 
own criteria for verification for a 
transfer. Commenters said that if a PHA 
establishes a preference for housing 
VAWA victims, the PHA should be 
permitted to establish criteria for the 
verification of domestic violence for 
purposes of honoring the preference. A 
commenter said many PHAs may 
already give a priority to victims of 
domestic violence who need to relocate 
from public housing through assistance 
from the HCV program and for those 
PHAs the documentation requirements 
to implement the transfer are already set 
forth in their Section 8 Administrative 
Plan. Commenters suggested that PHAs 
be allowed to continue to utilize the 
verification requirements as set forth 
within their Section 8 Administrative 
Plans 8 for preferences for victims of 
domestic violence necessitating said 
transfer. 

HUD Response: HUD understands the 
concerns raised by the commenters in 

not altering requirements that are 
already in place for PHAs that give 
preference in housing to victims of 
domestic violence. However, providing 
preferences in housing to certain 
groups, and PHAs have authority to 
establish such preferences, is not the 
same as complying with the emergency 
transfer provisions of VAWA 2013. 
Providing preferences to certain groups 
may help meet emergency housing 
needs of these groups but do not 
constitute a need for an emergency 
transfer as is contemplated by VAWA 
2013. 

As previously discussed, under this 
final rule, covered housing providers 
may require in their emergency transfer 
plans that victims of domestic violence, 
dating violence, sexual assault, or 
stalking submit a written request to their 
housing provider, where the tenants 
certify that they meet the requirements 
for an emergency transfer, in addition to 
any self-certification or other 
documentation of an occurrence of 
domestic violence, dating violence, 
sexual assault or stalking. This means 
that if the tenant provides these self- 
certifications, and the covered housing 
provider has another safe and available 
unit for which the victim qualifies, the 
housing provider must allow the tenant 
to transfer. If the covered housing 
provider has a VAWA emergency 
transfer waiting list, the only 
documentation that a housing provider 
could require the tenant to submit in 
order to be placed on the waiting list is 
a written emergency transfer request, 
where the tenant certifies to meeting the 
requirements for an emergency transfer 
under VAWA, in addition to any self- 
certification or other documentation of 
an occurrence of domestic violence, 
dating violence, sexual assault or 
stalking, as described in § 5.2005(e)(6). 

Comment: Owners and agents should 
maintain documentation of an 
emergency transfer. Commenters said 
owners and agents should have to 
maintain documentation of emergency 
transfers to provide records for the 
covered housing provider as to why a 
move was necessary. 

HUD Response: HUD agrees that 
covered housing providers should 
maintain documentation of emergency 
transfer requests and the outcomes of 
such requests, and HUD believes that, in 
order to ensure compliance with the 
emergency transfer provisions of this 
rule, covered housing providers should 
have to report this information to HUD 
in the aggregate. Accordingly, in this 
final rule, HUD adds to the regulations 
governing emergency transfer plans that 
covered housing providers must keep a 
record of all emergency transfers 

requested, and the outcomes of such 
requests, and retain these records for a 
period of three years, or for the period 
of time specified in program regulations, 
and report them to HUD annually. HUD 
understands that this may entail 
additional costs for covered housing 
providers, and HUD will solicit 
comment on this provision through 
separate notice before covered housing 
providers must comply with this 
provision. 

Rule Change: This final rule revises 
24 CFR 5.2005 to state that the covered 
housing provider must keep a record of 
all emergency transfers requested under 
its emergency transfer plan, and the 
outcomes of such requests, and retain 
these records for a period of three years, 
or for a period of time as specified in 
program regulations. HUD’s proposed 
changes aligns to the record retention 
periods of each covered programs to the 
extent possible. The rule also provides 
that requests and outcomes of such 
requests must be reported to HUD 
annually. Further, this rule revises the 
following program regulations to 
include documentation and reporting of 
VAWA emergency transfer requests and 
outcomes: 24 CFR 91.520, which details 
performance report requirements for 
HOME participating jurisdictions and 
jurisdictions receiving funding under 
the HOPWA, ESG, and HTF programs; 
HOME program regulations at 24 CFR 
92.508 (Recordkeeping); HTF program 
regulations at 24 CFR 93.407 
(Recordkeeping); HOPWA regulations at 
24 CFR 574.520 (Performance reports) 
and 24 CFR 574.530 (Recordkeeping); 
ESG regulations at 24 CFR 576.500 
(Recordkeeping and reporting 
requirements); CoC regulations at 24 
CFR 578.103 (Recordkeeping 
requirements); and Multifamily program 
regulations at 24 CFR 882.407 (Other 
Federal requirements) and § 882.804 
(Other Federal requirements). The rule 
also includes in newly added 
regulations for Multifamily programs in 
24 CFR 880.613, 884.226, 886.139, 
886.339, and 891.190 (Emergency 
transfer for victims of domestic 
violence, dating violence sexual assault, 
and stalking) reporting requirements for 
emergency transfers requested under 
VAWA. All public housing agencies 
will be required to comply with the 
general reporting and recordkeeping 
requirements in 24 CFR 5.2005(e). 

Comment: Updated documentation of 
need for emergency transfer may be 
necessary. Commenters stated that 
updated documentation for an 
emergency transfer may be necessary in 
cases where a period of time has passed 
between the date a family submitted 
domestic violence verification and the 
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date they ask for an emergency transfer. 
Commenters provided an example in 
which a family was admitted to a 
program based on a Federal preference 
for domestic violence in 1995, and in 
2015 the family requests an emergency 
transfer under VAWA. The commenters 
said that it would be reasonable for the 
housing provider to request updated 
documentation in such a case. 

HUD Response: In order to qualify for 
an emergency transfer under VAWA 
2013, a tenant who is a victim of 
domestic violence, dating violence, 
sexual assault, or stalking must 
reasonably believe there is a threat of 
imminent harm from further violence. It 
does not matter when an initial act 
occurred if the current belief of a threat 
of imminent harm is reasonable, or, in 
cases of sexual assault, the assault 
occurred on the premises during the 90- 
calendar-day period preceding the 
transfer request. Housing providers may 
require that tenants who request 
emergency transfers under VAWA 
submit a written transfer request where 
the tenant certifies that he or she 
believes there is a threat of imminent 
harm from further violence, or that he 
or she was a victim of a sexual assault 
that occurred on the premises during 
the 90-calendar-day period preceding 
the transfer request. 

b. Emergency Transfer Costs 
Comment: Transfers have costs. 

Commenters stated that emergency 
transfers could be costly and time- 
consuming for housing providers and 
could include costs related to utilities, 
packing and moving, damage repairs, 
painting, cleaning, inspections, lease 
execution and explanation and assuring 
housing eligibility. A commenter stated 
that ordinary turnover costs for the 
landlord, with no renovation, may 
include new carpet, new paint, cleaning 
fees, damage remediation, time involved 
by a project’s service team, and time 
involved by a leasing team. The 
commenter further stated that 
rehabilitating a unit is costly, but that in 
all cases paperwork is minimal—a new 
lease and a new certification. The 
commenter stated that, overall, the work 
and cost to transfer a resident is 
minimal, though it is not recoverable, 
and asked if HUD could provide some 
reimbursement when an emergency 
transfer arises. 

Other commenters said costs can be 
substantial. A commenter said costs also 
include criminal background and drug 
tests. Another commenter said it 
currently employs an entire team 
dedicated to processing emergency 
transfers for public housing tenants and 
HCV participants and, in addition to 

these personnel costs, the commenter 
said that it spends approximately 
$14,000 on preparing each public 
housing unit for a new occupant, and 
$200 in administrative costs for each 
HCV emergency transfer. Commenter 
said that if the perpetrator is not 
removed from the apartment before 
transferring the victim, subsidizing the 
perpetrator in one apartment and the 
victim in a second apartment could 
occur, thereby greatly increasing the 
transfer costs. 

A commenter said that an informal 
poll of its PHA members finds that unit 
transfers cost between $500 and $5500, 
depending on the amount of work that 
needs to be undertaken upon turnover. 
The commenter explained that an 
estimate of $3000–$4000 would include 
painting, carpet or tile replacement, 
cleaning costs, lock changes, possible 
appliance replacement or repair, and 
shade replacement, and an additional 
$500 should be added for each 
additional bedroom. 

Another commenter estimated that 
relocation of a public housing tenant 
through HCV assistance costs between 5 
and 17 staff hours and $50 to $100 in 
subcontractor fees for inspections. The 
commenter said that, at best, relocation 
through the HCV program involves staff 
time spent issuing a voucher, reviewing 
the ‘‘Request for Tenancy Approval,’’ 
inspection and rent reasonableness 
determination of a new unit, 
preparation of a new lease and housing 
assistance payments contract (HAP), 
and recertification of the family. The 
commenter added that costs may 
increase for a PHA due to additional 
inspections, since an initially chosen 
unit may not be affordable or 
appropriate, and the processing of 
multiple Requests for Tenancy Approval 
forms. The commenter further stated 
that, if the perpetrator is a member of 
the assisted household, the PHA may 
also be undergoing the process of 
terminating the perpetrator’s individual 
assistance, which could result in 
hearing costs and potential legal fees. 

A commenter said public housing 
costs include moving costs and damage 
caused by the tenant beyond normal 
wear and tear, an average turnaround 
time of 8 days during which time the 
unit is not occupied while it is being 
made ready for the next family, and an 
average cost in parts and labor of $215 
plus an additional $200 for cleaning. 
For the HCV program, the commenter 
said moving costs and damage caused 
by the tenant and any additional costs 
to make the unit ready for the next 
occupant is born by the landlord. The 
commenter said that HCV staff spend 
about 8 hours processing moves, and the 

total cost of their time and the resources 
expended is about $200. 

Another commenter said that if there 
are damages beyond normal wear and 
tear, and if the participant fails to pay 
those costs, landlords must not only 
incur these costs but face the costs of 
pursuing collection. This commenter 
said lost rent on each unit while it is 
vacant could amount to 60 or 90 days, 
which could result in the loss of 
Operating Fund eligibility in the 
subsequent year for public housing, and 
in the voucher program, costs include 
the loss of renewal funding in 
subsequent years for lost unit months 
leased (UMLs) and lost fees. 

A commenter said that in the past 5 
years it has spent over $339,000 on 118 
emergency transfers for temporary hotel 
accommodations as well as moving 
expenses. Commenter said it has been 
experiencing a steady annual increase in 
the number of emergency transfer 
requests in general and in VAWA 
specifically. 

HUD Response: HUD appreciates the 
information on costs provided by the 
commenters. HUD understands that 
housing providers face administrative 
and unit turnover costs for transfers, 
and where there is an increase in 
transfers, regardless of the reason, the 
costs to housing providers may rise. 
HUD recognizes that VAWA’s provision 
for emergency transfers may result in an 
increase in transfer costs. HUD notes, 
however, that transfers may not be a 
unique occurrence for PHAs and owners 
and management agents, but a part of 
administering public and assisted 
housing. Further, PHAs can utilize the 
limited vacancy provision of 24 CFR 
990.150 that allows operating subsidy to 
be paid for a limited number of vacant 
units under an annual contributions 
contract (ACC). 

Comment: Housing providers should 
not be required to pay for transfers. 
Commenters stated that the rule should 
make clear that housing providers are 
not required to pay for transfers and 
either HUD or tenants should be 
required to pay for, or provide 
reimbursement for, costs. A commenter 
said housing providers should not be 
responsible for costs since this is not a 
reasonable accommodation covered 
under section 504 of the Rehabilitation 
Act of 1973 (Section 504). Another 
commenter said that a PHA would bear 
the cost of all paperwork and issuing 
vouchers and inspecting units, but other 
costs associated with moving into a new 
unit, such as application fees to owners, 
deposits, and moving costs, should not 
be allowed as they are above the 
statutory requirements of the HCV 
program. Another commenter said that 
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9 See http://portal.hud.gov/hudportal/HUD?src=/
program_offices/public_indian_housing/programs/
ph/rhiip/phguidebook. 

covering expenses such as utility 
deposits and moving costs would be 
devastating to small PHAs. 

A commenter said that if the tenant 
and management agree that the tenant 
cannot afford transfer costs, services 
representatives can seek assistance from 
local resources, or, management could 
put forth the costs and allow the tenant 
to repay them under a payment plan. A 
commenter said departing residents 
paying costs under a repayment plan is 
consistent with HUD’s policy with 
respect to other resident-initiated 
transfers as set forth in the Public 
Housing Occupancy Guidebook.9 
Another commenter said it is not aware 
of a situation where the housing 
provider would pay transfer costs, but 
suggested it would be beneficial to 
tenants to be given an extended period 
of time to pay off fees. A commenter 
suggested that, in the case of emergency 
transfers, any damage to the unit or 
unpaid rent should still be the 
responsibility of the departing resident, 
but, any financial penalties for breaking 
a lease could be waived by the owner 
based upon a confirmed instance of 
domestic violence, stalking or sexual 
assault. 

Commenters suggested that HUD 
establish a special fee to ensure that 
PHAs are able to withstand the financial 
implications of transfers under VAWA. 
Others commenters said moving costs 
should be considered to be permissible 
program expenses. Commenters said 
HUD should reimburse covered housing 
providers for costs associated with these 
transfers and such requirement should 
be provided for in the rule and could be 
established in a PIH notice. 

HUD Response: For HUD programs 
that have existing guidance related to 
paying costs of transfers, housing 
providers should follow that guidance 
and may follow any existing transfer 
policies and procedures they have, 
including those for repayment plans. 
Under this final rule, housing providers 
will not be required to bear moving 
costs that tenants and their household 
members generally pay, including 
application fees and deposits, in 
addition to costs to physically move 
households and their belongings. 

In response to commenters who stated 
housing providers should not be 
responsible for costs since this is not a 
reasonable accommodation covered 
under Section 504, the issue of whether 
housing providers must pay for 
emergency transfers is a separate issue 
from reasonable accommodation 

requests under Section 504. Section 504 
pertains to providing and paying for 
structural modifications that may be 
necessary as a reasonable 
accommodation for individuals with 
disabilities. 

Comment: A specific process is 
needed for ESG or CoC funds to be used 
pay for damages caused by early lease 
termination. Commenters expressed 
support that the rule allows the use of 
ESG and CoC funds to pay for damages 
resulting from early lease terminations if 
the tenant meets the emergency transfer 
requirements under VAWA, but they 
expressed concern that this will deplete 
limited funds for homeless families. 
Commenters further expressed concern 
that owners or landlords might turn to 
these funds before attempting to 
mitigate damages caused by the lease 
terminations. Commenters 
recommended that HUD develop a 
process for housing providers to apply 
for these funds where they must 
document the hardship, explain why 
the funds are needed, and report efforts 
to mitigate damages. 

HUD Response: In this rule HUD does 
not intend to restrict currently available 
resources that could fund emergency 
transfers. As a result, HUD maintains 
that paying for damages is an eligible 
cost of ESG and CoC funds, and declines 
to develop the process that the 
commenter suggested. 

Comment: Housing providers should 
pay transfer costs. A commenter 
applauded HUD for including a 
provision that encourages covered 
housing providers to bear emergency 
transfer costs. The commenter said only 
about half the States have protections 
for victims who terminate their leases to 
escape from violence and recommended 
that HUD require that covered housing 
providers not penalize victims who 
exercise their transfer rights. The 
commenter suggested that covered 
housing providers be responsible for 
covering the costs of emergency 
transfers, such as moving costs, which 
are often prohibitive for survivor 
tenants. The commenter stated that, 
under the Philadelphia Housing 
Authority lease agreement, the housing 
authority agrees to pay for reasonable 
costs related to mandatory transfers and 
reasonable accommodation transfers. 

HUD Response: HUD understands 
that moving costs may be prohibitive for 
some victims of domestic violence, 
dating violence, sexual assault, or 
stalking, and encourages housing 
providers to bear these costs where 
possible, or to work with victims to 
identify possibilities for funding 
transfers. Local victim service providers 
may be able to provide help with 

funding transfers. As discussed earlier 
in this preamble, the U.S. Department of 
Justice (DOJ) administers programs that 
provide funding for victims covered by 
VAWA, and the Victims Crime Fund 
could be used to pay for relocation 
expenses of these victims, or to provide 
other sources of support, which could 
free up funding to pay for moving costs. 

As noted in the proposed rule, HUD’s 
CoC regulations, in addition to 
containing regulations that provide for a 
victim of domestic violence, dating 
violence, sexual assault, or stalking to 
retain their tenant-based rental 
assistance and move to a different CoC 
geographic area, include reasonable one- 
time moving costs as eligible supportive 
services cost. (See 24 CFR 578.53(e)(2).) 
In addition, under this rule’s HOME 
regulations at § 92.359 (e), HOPWA 
regulations at § 574.604(f), and CoC 
regulations at § 578.99(j), leases and 
occupancy agreements must include a 
provision that tenants may terminate 
their leases without penalty if they meet 
the conditions for an emergency transfer 
under this rule. 

c. Model Transfer Requests 
Comment: HUD should issue a model 

emergency transfer request. Commenters 
recommended that HUD create a model 
emergency transfer request, and that 
issuance of such a model would help 
facilitate the transfer. Another 
commenter said that issuance of such a 
model would help ensure consistency 
across HUD-covered programs. A 
commenter stated a model transfer 
request is important since a less 
experienced landlord may doubt a 
victim’s claims. Another commenter 
said a model transfer request would be 
beneficial to housing providers as it 
would provide specific guidance for 
them on what a request should contain, 
and would enable them to quickly 
identify the type of transfer being 
requested, with the hope that a transfer 
of this nature would be prioritized over 
other types of requests. 

Commenters said HUD should 
prepare a model emergency transfer 
request that includes the following 
information: The eligibility criteria for 
requesting the emergency transfer, the 
definition of a ‘‘safe and available’’ unit, 
a checklist for the required 
documentation the victim must provide 
to support the need for such a transfer, 
including a statement that the tenant 
reasonably believes he or she is 
imminently threatened by harm and 
documentation of the violence and the 
basis for that belief, and any conditions 
the tenant must meet to continue to 
receive VAWA protections, such as not 
inviting/allowing the perpetrator into 
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the new unit or not revealing the 
location of the new unit to the 
perpetrator. Another commenter stated 
that the model should specify the 
location to be transferred, time of 
transfer, and other pertinent information 
for the emergency transfer. 

Another commenter said the model 
request should allow the survivor to 
assert either an imminent threat of 
violence or a sexual assault that 
occurred on the premises within the last 
90 days and should reflect the date on 
which the survivor submitted the 
request to transfer. Commenter said 
additional recommendations for 
inclusion in the model included: 
Establishment of a grievance plan when 
transfers are denied, or are granted but 
unsafe; a provision that survivors incur 
no costs other than their own expenses 
to move; a provision that transfer 
requests be considered mandatory; and 
a requirement that covered housing 
programs not penalize survivors who 
meet the emergency transfer 
requirements for exercising their rights. 
A commenter said a model request 
should include name of the perpetrator, 
if known, name of the victim(s), names 
of the family members who would be 
transferring with the victim, a brief 
description of why the victim would 
fear imminent harm or personal threat if 
made to remain in the unit, and/or self- 
identification as a sexual assault 
survivor. 

HUD Response: HUD appreciates 
these comments and has created a 
model emergency transfer request that 
housing providers may use if they 
choose to require that tenants requesting 
emergency transfers submit 
documentation. The model emergency 
transfer request includes the 
requirements that victims of domestic 
violence, dating violence, sexual 
assault, and stalking must meet to 
qualify for an emergency transfer under 
VAWA; information about other types of 
documentation that those requesting a 
transfer may submit if the victim has 
such documentation and it is safe to 
provide; information on maintaining 
confidentiality of information the victim 
submits to the housing provider; and it 
requests information from victims about 
their households, the accused 
perpetrators if this is known and can be 
safely disclosed, and about why the 
victims qualify for an emergency 
transfer under VAWA. The model 
emergency transfer request also notes 
that submission of false information 
could jeopardize program eligibility and 
could be the basis for denial of 
admission, termination of assistance, or 
eviction, and has a line for the person 
filling out the form to sign and date it. 

The model emergency transfer request 
does not include details about a housing 
provider’s emergency transfer policy 
because it is incumbent on the housing 
provider to provide such information in 
its emergency transfer plan. 

Comment: A model emergency 
transfer request should not be 
mandatory. Commenters said a model 
transfer request form would be helpful 
but should not be mandatory. 
Commenters said this could lessen the 
burden on housing providers and ensure 
providers are using a standard product 
that satisfies the rule’s requirements, but 
housing providers should be free to 
develop and use their own forms if they 
so desire, which could be tailored to the 
individual requirements of the covered 
housing provider, and any model 
request should be optional. 

HUD Response: The model transfer 
request form is only a model form and 
housing providers are not required to 
use it. 

Comment: Any model request should 
include certain aspects and should be 
considered documentation. Some 
commenters suggested that if HUD 
develops a model emergency transfer 
request form, any description of the 
need for a transfer by a tenant must be 
brief and in the tenant’s own words, and 
have a date the request was made and 
the date it was granted or denied, and 
a description of where the tenant 
believes she or he will be safe or unsafe 
to move. Additionally, commenters said 
if HUD develops a model emergency 
transfer request form, this form should 
be used as documentation of the need 
for a transfer, and the existing 
documentation requirements under 
§ 5.2007 should be supplanted by this 
form and this should be adopted in 
regulations under § 5.2005. 

HUD Response: HUD agrees that the 
model emergency transfer request form 
may serve as documentation of the need 
for a transfer. As described earlier in 
this preamble § 5.2005(e) of this final 
rule specifies that housing providers 
may, at their discretion, require tenants 
seeking emergency transfers to submit 
written requests and housing providers 
may ask tenants who request an 
emergency transfer to fill out the model 
transfer request form. However, as also 
described earlier, this form will not 
supplant documentation requirements 
under § 5.2007, because the first criteria 
a tenant requesting an emergency 
transfer under VAWA must meet is that 
the tenant is a victim of domestic 
violence, dating violence, sexual 
assault, or stalking. Therefore, housing 
providers may, but do not need to, 
request documentation in accordance 
with § 5.2007 to document the 

occurrence of the VAWA incident or 
incidents. This model transfer request 
form also does not ask the tenant to 
identify areas where he or she feels safe 
or unsafe, although housing providers 
are welcome to include that on their 
own forms. 

Comment: There could be problems 
with including criteria for requesting an 
emergency transfer in a model request. 
A commenter expressed concerns about 
including criteria for requesting the 
emergency transfer within a model 
emergency transfer request. According 
to commenter, different situations could 
justify an emergency transfer so any 
language around criteria would need to 
be broad and give providers the 
flexibility to interpret the criteria based 
on a tenant’s situation. The commenter 
also recommended that HUD seek out 
domestic violence experts for their 
suggestions on appropriate criteria and 
language to avoid language like 
‘‘reasonable belief that the tenant is 
being threatened’’ which is overly 
restrictive and not that helpful for 
providers new to this issue in 
understanding what merits reasonable 
belief. 

HUD Response: HUD reiterates that 
the model emergency transfer request is 
a model request and is not required to 
be used. The model emergency transfer 
request form developed by HUD asks 
those who request an emergency 
transfer under VAWA to certify that 
they meet the criteria for an emergency 
transfer under VAWA. The model form 
explains, consistent with the language 
of VAWA, that a reasonable belief that 
the tenant is threatened with imminent 
harm from further violence means that 
the tenant has a reason to fear that, 
without a transfer, the tenant would 
suffer violence in the very near future. 

d. Transfer Plans 
Comment: HUD should provide 

separate model emergency transfer 
plans for different housing programs. 
Commenters recommended that HUD 
provide separate model emergency 
plans for public housing, the voucher 
program, project-based rental assistance, 
and other programs in recognition of the 
various laws and regulations applicable 
to different housing programs. A 
commenter said that, as an alternative to 
formulating specific plans, there could 
be one plan that provides specific 
applications for each program. 

HUD Response: HUD’s emergency 
transfer plan contains specific elements, 
described in § 5.2005(e), that must be 
adopted by all housing providers, 
regardless of the HUD housing program 
in which they participate, in 
formulating their own plans. However, 
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housing providers have discretion as to 
other elements that should be included 
in their plans, subject to program- 
specific requirements that supplement 
the requirements in § 5.2005(e), as the 
plan is to be tailored to specific 
capabilities of the provider and any 
specific requirements of the HUD 
housing program in which they 
participate that may affect the ability of 
a housing provider to facilitate a transfer 
on an emergency basis. HUD program 
offices will provide assistance to 
housing providers in developing 
emergency transfer plans. 

Comment: HUD should allow 
flexibility for housing providers to 
determine what their emergency transfer 
plans look like. Commenter stated that 
thoughtful screening and 
implementation are required and an 
emergency transfer may take different 
forms and timelines depending on 
resources and process. Another 
commenter expressed support for HUD 
providing a model emergency transfer 
plan for housing providers, as an 
example only, and recommended 
allowing providers the flexibility to 
develop or continue implementing their 
own plans based on local needs and 
resources to manage emergency transfer 
requests. Another commenter said the 
regulation should make clear that 
covered housing providers do not have 
to utilize the exact language in HUD’s 
model plan, so long as the housing 
provider’s plan includes all mandatory 
components. To ease administrative 
burden and to assist housing providers 
in implementing or amending their 
emergency transfer plans, commenter 
said the regulation should also identify 
mandatory and discretionary 
components. A commenter said 
providers must adopt an emergency 
transfer policy substantively the same as 
HUD’s model, so a provider’s plan could 
eliminate the irrelevant paragraph on 
introductory matter in HUD’s model and 
remain substantively the same. 

Another commenter said that VAWA 
2013 does not require housing providers 
to adopt the agencies’ plans and it may 
be that providers will write, or will have 
written, their own plans. Other 
commenters cited a Senate Committee 
report from 2012 that said it is the 
Committee’s intent that emergency 
transfer policies should be tailored to 
the various types of housing programs 
covered by the bill, recognizing that 
housing providers have varying abilities 
to transfer occupants based on the 
volume and availability of dwelling 
units under their control. 

HUD Response: As described above, 
HUD’s model emergency transfer plan is 
a model plan that presents the basic 

elements set out in § 5.2005(e) of this 
rule to be included in any plan. Housing 
providers, however, will adopt their 
own plans that incorporates such other 
elements specific to the HUD housing 
program in which the housing provider 
participates that may need to be 
addressed in the emergency transfer 
plan. 

Comment: Emergency transfer plans 
should provide more guidance. 
Commenters stated that a 2012 Senate 
Committee report said that the 
emergency transfer plans should 
include guidance for use in situations 
where it is not feasible for a housing 
provider to provide a transfer. The 
commenters said that, for example, HUD 
should consider including a HUD 
resource person in each HUD hub or 
HUD program center to assist tenants 
with alternate housing options, 
including, assisted housing properties 
with local preferences for victims of 
domestic violence, referral to the local 
PHA, and access to and use of tenant 
protection vouchers. Another 
commenter said the plan should also 
provide more detailed explanations of 
the protections afforded to victims and 
provide specific examples of transfers in 
order to help ensure conformity among 
housing providers when responding to 
emergency requests to transfer. 

A commenter said HUD’s model 
transfer plan must address the 
obligations for a covered housing 
provider that receives a request to 
relocate a survivor to their jurisdiction 
from another covered housing provider. 
The commenter said that, at the very 
least, the model transfer plan should 
provide guidance for how a covered 
housing provider should analyze the 
request and set forth a time frame for 
responding to the request. 

HUD Response: HUD appreciates 
these suggestions, but declines to 
require that a housing provider address 
each of these suggestions in its 
emergency transfer plan. However, HUD 
encourages housing providers to 
consider these suggestions. Housing 
providers should be familiar with and, 
if they have not already done so, 
establish relationships with 
organizations that assist survivors of 
domestic violence, particularly those 
that offer help in locating safe housing 
for victims of domestic violence. HUD is 
fully aware of the shortage of available 
units assisted by HUD under all of its 
covered HUD programs, and these 
organizations can be a valuable resource 
in helping victims of domestic violence. 
HUD will provide assistance to help 
housing providers develop their own 
emergency transfer plans, and further 
assist in helping to identify HUD 

housing providers located in the same 
jurisdiction that may be able to assist 
one another in helping, even on a 
temporary basis, a victim of domestic 
violence, dating violence, sexual 
assault, or stalking who has been 
residing in or occupying housing 
covered by this rule. 

Comment: The model transfer plan 
should include reasonable timeframes 
for tenants and providers regarding 
submission of documents and 
responding to requests. Commenters 
said HUD should require housing 
providers to give tenants a status update 
on their request within a reasonable 
amount of time. A commenter stated 
that, because of the urgent nature of the 
situation, there should be time periods 
set out for effecting emergency transfers. 
The commenters said, for example, that 
all transfer applications submitted 
because of a household member’s status 
as a victim of domestic or sexual 
violence should be processed and 
responded to within 48 to 72 hours. A 
commenter said, if granted, the housing 
provider should be required to show the 
household an available unit at least 1.5 
miles from the current unit and current 
address of the perpetrator within one 
week; and if the resident accepts, the 
housing provider must sign a lease and 
allow the tenant to move within 24 
hours of acceptance. The commenters 
suggested that if a unit is not available, 
then the housing provider should be 
required to make a referral to other 
housing providers or the agency 
administering Section 8 vouchers 
within 48 to 72 hours of the request. 

HUD Response: HUD appreciates 
these suggestions and emphasizes that 
housing providers should process 
emergency transfer requests as quickly 
as possible to protect the health and 
safety of those requesting emergency 
transfers under VAWA. The housing 
providers should also give tenants a 
status update of their request if the 
emergency transfer cannot be provided 
immediately. However, in this final 
rule, HUD does not mandate specific 
time periods for responding to 
emergency transfer requests, but may 
consider establishing timelines in future 
rulemaking after time to determine the 
effectiveness of different emergency 
transfer policies implemented in 
accordance with this rule. HUD declines 
to mandate that housing providers show 
tenants requesting an emergency 
transfer an available unit that is a 
specific distance away from the current 
unit as closer available units may be 
safe, and may be more desirable to the 
tenant requesting the transfer, 
depending on different circumstances. 
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Comment: The model transfer plan 
should include a provision explaining 
that tenants are not responsible for rent 
if they have to relocate to a shelter. A 
commenter suggested that the model 
transfer plan include language saying 
that, in cases where the family is in 
immediate danger and needs to relocate 
to a domestic violence shelter or other 
temporary housing while waiting for a 
housing provider to process the transfer, 
the tenant will not be responsible for 
ongoing rent so long as the tenant has 
removed all belongings and returned the 
keys to the unit. The commenter further 
suggested that the model plan state that, 
under these circumstances, the housing 
provider will waive any normally 
required notice of lease termination. 

HUD Response: HUD’s model 
emergency transfer plan outlines 
generally applicable requirements under 
VAWA and this rule. The authority to 
exempt a tenant, who is a victim of 
domestic violence, dating violence, 
sexual assault, or stalking from payment 
of rent after the tenant departs the unit 
or the authority to waive any required 
notification of lease termination is 
program-specific. Not all HUD programs 
have this authority. However, where a 
housing provider has such authority, the 
housing provider should include this 
information in its own emergency 
transfer plan. Where any requirement 
that may impede the emergency transfer 
of a victim of domestic violence is a 
HUD regulation, and not a statutory 
requirement, HUD stands ready to 
consider waiving the regulation for good 
cause shown, which would be the need 
to transfer a victim of domestic 
violence, dating violence, sexual 
assault, or stalking to a safe location as 
quickly as possible. Please see the table, 
set out later in this preamble, which 
lists the covered HUD programs and 
which programs have the authority to 
allow remaining family members to 
remain in the subsidized unit after the 
tenant who established eligibility for the 
unit has left. 

Comment: HUD should add language 
for clarity to the model emergency 
transfer plan. Commenters 
recommended that HUD add language 
about ‘‘sexual assault’’ and ‘‘eligibility 
to all victims, regardless of sex or 
gender identity’’ to the model 
emergency transfer plan. Another 
commenter said there is a paragraph in 
the model emergency transfer plan that 
indicates that requests must be 
‘‘explicit,’’ but participants must request 
emergency transfers in writing and the 
paragraph should expressly state that 
the request has to be in writing. Another 
commenter said the plan should clarify 
that the size of the housing provider 

may affect the ability of the housing 
provider to execute emergency transfer 
requests; that is a housing provider with 
a small number of units may be limited 
in its ability to find a safe available unit. 

HUD Response: HUD has revised the 
title of the model emergency transfer 
plan to read ‘‘Model Emergency 
Transfer Plan for Victims of Domestic 
Violence, Dating Violence, Sexual 
Assault, or Stalking.’’ HUD has also 
moved discussion of the fact that 
eligibility extends to all victims 
regardless of sex, gender identity, or 
sexual orientation into the main body of 
the document rather than only 
providing this information in a footnote. 
HUD has also inserted a footnote stating 
that housing providers cannot 
discriminate on the basis of any 
protected characteristic, including race, 
color, national origin, religion, sex, 
familial status, disability, or age, and 
that HUD-assisted and HUD-insured 
housing programs must be made 
available to all otherwise eligible 
individuals regardless of actual or 
perceived sexual orientation, gender 
identity, or marital status. 

HUD declines, however, to revise the 
model plan in the other ways suggested 
by the commenters. This final rule 
clarifies, in § 5.2005(e), that housing 
providers may request that participants 
request emergency transfers in writing, 
but they are not required to do so, and 
housing providers may process 
emergency transfers requests that are 
not in writing as long as the tenant 
expressly requests the transfer. As to 
reference to the size of the housing 
provider, the model plan already 
indicates that the housing provider, 
regardless of size, cannot guarantee that 
a transfer request will be approved. As 
HUD noted earlier, HUD is aware of the 
limited availability of units assisted by 
HUD under its programs. HUD reiterates 
that HUD’s emergency transfer plan is a 
model plan and that each housing 
provider will adopt its own plan. HUD 
encourages all housing providers to 
include as much specific information 
applicable to the transfer as possible, 
consistent with the requirements of the 
HUD program in which the housing 
provider participates. 

Comment: The emergency transfer 
plan must incorporate strict 
confidentiality measures. Commenters 
strongly expressed support for HUD’s 
language in the model emergency 
transfer plan to maintain ‘‘strict’’ 
confidentiality measures for emergency 
transfer. The commenters said that, at a 
minimum, these measures must meet 
the standards outlined in § 5.2007(c), 
including prohibitions against employee 
access to confidential information, 

entering information into shared 
databases, or disclosing, revealing or 
releasing information except for as 
provided in § 5.2007(c). Commenters 
said that inclusion of this language is 
necessary to ensure that the covered 
housing provider does not disclose the 
location of the dwelling unit of the 
tenant to a person who committed or 
threatened to commit an act of domestic 
violence, dating violence sexual assault 
or stalking against the tenant. 

HUD Response: HUD agrees with 
commenters about the importance of 
strict confidentiality, and retains 
language in the model emergency 
transfer plan that the housing provider 
keep confidential any information that 
the tenant submits in requesting an 
emergency transfer, and information 
about the emergency transfer, unless the 
tenant gives the housing provider 
written permission to release the 
information, or disclosure is required by 
law or required for use in an eviction 
proceeding or hearing regarding 
termination of assistance from the 
covered program. The confidentiality 
required includes keeping confidential 
the new location of the dwelling unit of 
the tenant, if one is provided, from the 
person(s) that committed an act(s) of 
domestic violence, dating violence, 
sexual assault, or stalking against the 
tenant. HUD has added to the model 
emergency transfer form that tenants 
should see the Notice of Occupancy 
Rights Under the Violence Against 
Women Act for more information about 
a housing provider’s responsibility to 
maintain the confidentiality of 
information related to incidents of 
domestic violence, dating violence, 
sexual assault, or stalking. 

Comment: Transfer plans should be 
developed with the consultation of State 
and local experts on domestic violence, 
dating violence, sexual assault, and 
stalking. Commenters said that the 
emergency transfer plans and other 
VAWA policies are greatly improved 
when developed in consultation with 
victim advocacy experts. Commenters 
recommended inserting a statement in 
§ 5.2005(e) that all plans must be 
developed in consultation with state 
and local experts. 

HUD Response: HUD agrees with the 
commenters’ suggestion and, although 
HUD is not mandating consultation, 
HUD strongly encourages housing 
providers to consult with victim 
advocacy experts in developing their 
emergency transfer plans. In this final 
rule, HUD lists outreach activities to 
organizations that assist or provide 
resources to victims of domestic 
violence, dating violence, sexual 
assault, or stalking, as one of the efforts 
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covered housing providers may take to 
assist tenants in making emergency 
transfers. Please see HUD’s response to 
an earlier comment in which HUD 
stressed the importance of housing 
providers becoming familiar and 
establishing relationships with victim 
advocacy organizations, and with 
becoming familiar with other housing 
providers, whether providing private 
market units, or other government- 
assisted units, not solely HUD-assisted, 
to establish a network of support which 
a housing provider could use to help a 
victim of domestic violence, dating 
violence, sexual assault, or stalking who 
needs to move quickly. 

Comment: Correct error in ESG 
program regulation and clarify who is 
responsible for developing and 
implementing the emergency transfer 
plan. Commenters identified a 
paragraph numbering error in the 
proposed VAWA regulations for the 
ESG program, at § 576.407(g)(3)(i) 
(where the section is listed twice), but 
also stated that the second occurrence of 
the provision gives the recipient several 
options for designating which entity is 
responsible for developing and 
implementing the emergency transfer 
plan. The commenter recommended 
changing this proposed provision to say 
that the recipient must develop an 
emergency transfer plan to meet VAWA 
requirements and each CoC, in which 
subrecipients are located, must submit 
their own plan for approval by the 
recipient. The plan would be a CoC- 
specific plan in compliance with the 
recipient’s plan, which provides CoC 
implementation detail. The commenter 
further said that all plans must be 
developed in consultation with State 
and local experts on domestic violence, 
dating violence, sexual assault, and 
stalking. 

Another commenter asked which of 
HUD’s housing programs must adopt an 
emergency transfer plan based on HUD’s 
model plan. 

HUD Response: HUD appreciates the 
commenter advising HUD of the error in 
§ 576.407(g) in the proposed rule and 
HUD corrects this in this final rule. The 
final rule also makes clarifying changes 
to the new § 576.409(d) to clearly 
establish who is responsible for 
developing emergency transfer plans in 
ESG. This provision is consistent with 
the existing ESG requirements for 
developing written standards for 
administering ESG assistance. HUD 
emphasizes that all emergency transfer 
plans must incorporate the components 
listed in § 5.2005(e) of this rule, and for 
ESG it must also include the 
requirements provided under § 576.409. 
As discussed in § 5.2005(e) and later in 

this preamble, all emergency transfer 
plans must describe policies to assist 
tenants who qualify for emergency 
transfers under VAWA, such as any 
outreach activities to organizations that 
assist or provide resources to victims. 
HUD encourages all housing providers 
to work with victim service providers to 
develop emergency transfer plans, 
wherever feasible. Covered housing 
providers in each of HUD’s housing 
programs must adopt an emergency 
transfer plan. Where there are multiple 
covered housing providers within a 
program, the program-specific 
regulations identify which housing 
providers are responsible for developing 
and carrying out emergency transfer 
plans. 

Rule Change: HUD moves the ESG 
VAWA requirements from § 576.407(g) 
to § 576.409 and clarifies the 
responsibility for developing emergency 
transfer plans to be more consistent 
with existing ESG requirements on 
developing written standards for ESG 
assistance. 

Comment: Emergency transfer plans 
should provide ‘‘approval’’ criteria 
housing providers can reference to guide 
as the basis for approving a request for 
emergency transfer. Commenters stated 
that HUD should provide criteria in the 
model emergency transfer plan for 
covered housing providers to reference 
when approving an emergency transfer, 
which should include factors that take 
into consideration a wide range of 
possible scenarios and that can be 
uniformly standardized for each specific 
covered housing provider. Commenters 
said standardized criteria will help 
covered housing providers to evaluate 
transfer requests and to demonstrate 
their reasonable attempt to qualify a 
tenant for an emergency transfer, 
affording them some degree of safe 
harbor from litigation. Commenters said 
HUD’s model emergency transfer plan 
should include required criteria for 
requesting an emergency transfer to an 
‘‘available and safe unit.’’ 

HUD Response: As previously 
discussed, and with this final rule, HUD 
presents a generally applicable model 
emergency transfer plan. HUD’s 
program offices will be able to assist 
housing providers in covered programs 
that they administer with creating their 
own emergency transfer plans. HUD 
understands the requests for more 
specific criteria in a model transfer plan. 
The request made by these commenters 
for more specific criteria is one of 
several that HUD has already addressed 
in this preamble. VAWA 2013 brought 
under coverage HUD programs that are 
very different from each other. The 
housing providers under these programs 

are not always direct grantees, such as 
the case with PHAs, but may be 
subrecipients receiving assistance from 
governmental entities that received 
HUD assistance through formula 
programs. Consequently, the program 
requirements vary because of the varied 
nature of HUD programs. As HUD has 
further stated, although HUD is 
providing a general model emergency 
transfer plan, one designed to 
incorporate the key protections of 
VAWA 2013, housing providers not 
only should but are expected to design 
emergency transfer plans that not only 
incorporate the key protections of 
VAWA 2013, but reflect unique 
requirements or features of their 
programs. Again, HUD program staff 
will be available to assist covered 
housing providers or other grantees or 
recipients charged with the 
development of an emergency transfer 
plan. As to standardized criteria for 
evaluating transfer requests, HUD 
discussed earlier in this preamble that, 
under this final rule, housing providers 
may request that individuals submit 
written requests certifying that they 
meet the criteria for an emergency 
transfer under VAWA, as well as 
documentation that they qualify for 
VAWA protections, but cannot require 
victims requesting emergency transfers 
to provide third-party or other 
additional forms of documentation in 
order to qualify for an emergency 
transfer. 

Comment: Transfer plans should 
contain more information about 
protection for victims. Commenters said 
that in order to better notify victims of 
their rights under VAWA, a provision 
should be added under the title 
‘‘Emergency Transfer Request 
Documentation’’ that if a victim verbally 
requests an emergency transfer, the 
housing provider must notify the victim 
within 24 hours that a written request 
for a transfer must be submitted, and the 
notice to the victim should include 
information on how to submit a written 
request for a transfer and what 
information must be provided. 
Commenters said the plan should also 
state that third-party verification of the 
person’s status as a victim is not 
required until after the transfer and only 
self-certification is required prior to it. 
Commenters also said HUD’s model 
emergency transfer plan should include 
a provision that the victim may reject an 
offered unit that does not reduce the 
risk of harm and request that the 
housing provider offer another unit if 
available. Commenters further said a 
provision should be added to the plan 
stating that a housing provider may not 
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require a tenant to pay certain costs in 
order to transfer, which include but are 
not limited to paying off a previous 
balance or paying an additional security 
deposit if the tenant relocates to another 
unit from the same housing provider, 
and a victim should not bear the costs 
associated with the transfer. 

HUD Response: As previously 
discussed in this preamble, HUD 
amends § 5.2005(e) of this rule, and also 
amends the Notice of Occupancy Rights 
Under VAWA that all tenants will 
receive, to clarify that housing providers 
may require written requests for 
emergency transfers. Housing providers 
should explain in their emergency 
transfer plans whether they will require 
written requests for transfers, and, if so, 
whether a specific form will be required 
or any written request will suffice. If a 
written request is required, HUD has 
developed a model form to help 
facilitate the submission and processing 
of a request. However, HUD encourages 
housing providers not to require written 
requests in exigent circumstances where 
an individual’s health or safety is at 
risk. As also explained previously, 
housing providers may not require 
third-party documentation in order for a 
tenant to be eligible for an emergency 
transfer. 

As commenter suggested, HUD has 
revised its model plan to include a 
statement that if a tenant reasonably 
believes a proposed transfer would not 
be safe, the tenant may request a transfer 
to a different unit. HUD has also revised 
its model plan to add a provision stating 
that tenants who are not in good 
standing may still request an emergency 
transfer if they meet the eligibility 
requirements in this section. As 
explained elsewhere in this preamble, 
however, tenants may have to pay 
certain costs associated with transfers. 

Comment: Transfer plans should be 
readily available to tenants. 
Commenters said the covered housing 
program’s emergency transfer plan must 
be publicly available and prominently 
displayed at the project site, so that 
tenants understand they have this 
option. 

HUD Response: HUD agrees and 
requires housing providers to make 
emergency transfer plans publicly 
available whenever feasible, and, in all 
circumstances, available upon request. 

Rule Change: Section 5.2005(e) is 
revised in this final rule to state that 
housing providers must make 
emergency transfer plans available upon 
request, and must make them publicly 
available whenever feasible. 

e. Transfer Eligibility 

Comment: Residents should be 
allowed to transfer even if their incomes 
are too high. Commenters stated that 
residents should be allowed to transfer 
if they are currently receiving a subsidy 
even if the household is receiving 
income in excess of published limits. 
The commenter said that, for example, 
the Tenant Rental Assistance 
Certification System (TRACS) allows for 
a transfer even if an individual no 
longer meets the income limit required 
for a new move-in, but not exceeds 
those limits. A commenter stated that 
victims should not fail to exercise their 
protections because they are afraid of 
losing their housing/subsidy. 

HUD Response: This rule does not 
establish any new requirements for 
determining program eligibility, or 
include requirements pertaining to 
transfers other than the requirements 
with respect to emergency transfers that 
are implemented by this final rule. 
Existing program regulations govern 
transfers apart from emergency transfers 
requests by victims of domestic 
violence, dating violence, sexual assault 
or stalking. 

Comment: Explain whether minors 
are eligible for emergency transfers. 
Commenters asked if a VAWA claim is 
made by an individual under the age of 
18, whether management can transfer 
the victim to another unit, or whether a 
third party should be involved. 

HUD Response: Un-emancipated 
minors would not be eligible to sign 
leases under HUD programs. Housing 
providers should consider contacting 
child welfare or child protective 
services, or law enforcement when a 
minor claims to be the victim of 
domestic violence, dating violence, 
sexual assault, or stalking. 

Comment: Clarify whether housing 
providers may or must establish 
eligibility preferences for victims under 
VAWA, or waive program requirements. 
Commenters asked how VAWA 
emergency transfer plans impact 
covered housing providers’ waiting lists. 
A commenter stated that the rule should 
clarify that housing providers are 
allowed, but not required to establish 
preferences for victims under VAWA, 
and that any preferences do not waive 
eligibility requirements. The commenter 
also stated that housing providers 
should be allowed to provide 
preferences for VAWA victims that are 
existing residents without providing 
preferences to individuals who have no 
relationship with the housing provider. 
Other commenters asked if agencies that 
administer vouchers would be required 
to give absolute priority for the next 

available voucher to satisfy an 
emergency transfer request. These 
commenters also asked whether, if there 
are no vouchers available at the time of 
an emergency transfer request, or the 
waiting list for the voucher program is 
closed, there would be legal 
ramifications or other consequences for 
being unable to satisfy such a request. 

Another commenter said HUD should 
clearly specify how covered housing 
providers are to balance the interests of 
applicants and current tenants who may 
need VAWA protections. Some 
commenters said HUD should expressly 
state that housing providers’ obligation 
to help tenants transfer to safe housing 
supersedes wait list, tenant preference, 
or prioritization obligations and non- 
emergency transfers. Commenter said 
the negative effects of delay in transfers 
include forced homelessness and 
seeking emergency shelter, which can 
affect one’s employment and getting 
children to school. 

Other commenters said that HUD 
should require a preference for victims 
who have met emergency transfer 
documentation requirements so that 
they may move to the top of the waiting 
list for a transfer to another property 
under the covered housing provider’s 
control. Other commenters asked that 
HUD address the implementation of 
emergency transfers as they relate to 
other competing tenant preferences such 
as disability and homelessness. 

Commenters said HUD should clarify 
that housing providers can establish a 
voluntary preference for the emergency 
transfer of VAWA-related victims, 
which could help facilitate a relocation 
that may require an effective 
termination at one property, and enable 
priority move-in at another site that may 
be separately owned or operated. A 
commenter asked that HUD articulate 
how housing providers may adopt a 
preference for VAWA. 

A commenter stated that HUD’s 
model emergency transfer plan does not 
clarify what the housing provider is 
required or allowed to do to expedite 
the transfer process, and requested that 
HUD expressly state how a PHA and 
owner should comply with the transfer 
requirement given the covered 
providers’ obligation to observe waitlist 
rules. A commenter recommended that 
HUD expressly state whether the 
waitlist rules under the HOME program 
are violated by complying with a VAWA 
emergency transfer policy. 

HUD Response: HUD commends these 
commenters who raise concerns that 
reflect the desire to help victims of 
those crimes addressed in VAWA 
without interfering with the housing 
needs of individuals and families 
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10 For example, the Quality Housing and Work 
Responsibility Act of 1998 repealed mandatory 
Federal preferences for public housing and Section 
8 programs. Under HUD’s regulations at 24 CFR 
960.206(a)(1) and 24 CFR 982.207(a)(2), a PHA’s 
system of local preferences must be based on local 
housing needs and priorities, and, in determining 
such needs and priorities, PHAs must use generally 
accepted data sources. Regarding the HOME 
program, housing providers must follow the 
procedures described in their written selection 
policies. 

residing in units administered by the 
housing provider or on the housing 
provider’s applicant waitlist. HUD 
acknowledges the difficulty of achieving 
the right balance. This is the reason that 
VAWA 2013 requires an emergency 
transfer plan so that covered housing 
providers may plan in advance, what 
actions to take when a victim of 
domestic violence, dating violence, 
sexual assault, or stalking needs an 
emergency transfer. The goal is for the 
plan to facilitate an emergency transfer 
under VAWA as expeditiously as 
possible. The suggestion by one 
commenter that housing providers 
establish a preference for victims that 
need an emergency transfer, not all 
victims but again those that need an 
emergency transfer, may be one way to 
achieve that goal. 

Consistent with program requirements 
and allowances, housing providers in 
covered programs are allowed to 
establish preferences for victims of 
domestic violence, dating violence, 
sexual assault, and stalking. These 
preferences, if established, must be 
established in accordance with statutory 
or regulatory requirements that govern 
the establishment of preferences.10 HUD 
notes that existing regulations for the 
public housing and housing choice 
voucher programs (in 24 CFR 
960.206(b)(4) and 24 CFR 982.207(b)(4)) 
provide that PHAs should consider 
adoption of a local preference for 
admission of families that include 
victims of domestic violence. Such 
adoption would be an admission 
preference, admitting individuals as 
new tenants to a covered program, and 
not to be confused with a transfer 
priority list, which a housing provider 
could use to assist existing tenants. 
While HUD’s final rule does not require 
housing providers to establish 
admission preferences for victims of 
VAWA incidents or transfer priority 
lists to aid existing tenants in a covered 
housing program to make an emergency 
transfer, HUD encourages housing 
providers to do so. Whether a housing 
provider chooses an admission 
preference or establishes a transfer 
priority list, or chooses not to or is 
unable to choose these approaches 
because of statutory provisions, the fact 

remains that a housing provider must 
prepare a workable emergency transfer 
plan; that is, if a housing provider 
cannot provide a tenant who needs an 
emergency transfer with an available 
safe unit immediately, the housing 
provider must have resources and 
policies that it can turn to help this 
tenant. 

HUD further clarifies in this final rule 
that covered housing providers must 
detail in their emergency transfer plans 
the measure of any priority that those 
who qualify for an emergency transfer 
under VAWA will receive. Existing 
tenants of a housing provider who 
request a transfer to another unit for 
which they would not be required to 
submit an application (what this rule 
calls an internal emergency transfer, and 
an example would be where no 
application would be required for a 
public housing tenant to transfer from 
one building within a PHA’s portfolio to 
another building within the PHA’s 
portfolio) should not be placed on 
applicant waiting lists, as these tenants 
are not new applicants. Where a tenant 
requests a transfer to a housing unit 
where an application would be required 
(what this rule calls an external 
emergency transfer, and an example 
would be a transfer to a different 
program or to a unit that the housing 
provider does not control), each covered 
housing provider’s emergency transfer 
plan must provide measures to assist 
these tenants. For example, under the 
plan a provider may have established 
relationships with other covered 
housing providers in the same 
jurisdiction where they share updated 
information on available units, or 
relationships with victim service 
providers who can assist tenants in 
locating, and quickly moving to, a safe 
and available unit. 

The purpose of these clarifications is 
to ensure individuals who qualify for an 
emergency transfer under VAWA 
receive a meaningful opportunity to 
transfer as expeditiously as possible and 
to avoid the possibility that such 
individuals may, for example, be placed 
on the bottom of an applicant waiting 
list with no other measures taken to 
assist the individuals, counter to the 
intent of the emergency transfer 
provision. The provider, through their 
emergency transfer plan, must develop 
a plan for what actions to take when a 
victim of domestic violence, dating 
violence, sexual assault, or stalking 
needs an emergency transfer while 
balancing the needs of other eligible 
individuals. 

HUD understands that housing 
providers receive requests for 
emergency transfers other than by those 

who may be victims of VAWA crimes, 
and therefore housing providers may 
maintain a list of those requesting 
emergency transfers. Where a housing 
provider maintains such a list, an 
individual seeking an emergency 
transfer under VAWA must be placed 
on this list or on a separate list for 
emergency transfers under VAWA. Such 
lists for providing emergency transfers 
must be maintained consistent with 
program confidentiality requirements 
and HUD’s confidentiality requirements 
at § 5.2007(c). Alternatively, if there is 
no list, an individual requesting an 
emergency transfer under VAWA must, 
at a minimum, be given any priority as 
an emergency transfer requestor that is 
consistent with the mechanism the 
housing provider has in place to track 
emergency transfer or general transfer 
requests. 

In cases where there are multiple 
individuals who need and qualify for a 
vacant unit, HUD strongly encourages 
housing providers to transfer applicants 
who qualify for an emergency transfer 
under VAWA as quickly as possible, 
and to prioritize between multiple 
individuals that need transfers when 
there are vacant units for which the 
tenant requesting the emergency transfer 
qualifies. Housing providers may give 
priority to VAWA emergency transfer 
requests regardless of whether the 
housing provider prioritizes other types 
of emergency transfer requests. HUD 
encourages consideration of the danger 
to the victim of a VAWA crime until a 
transfer can be made. 

Emergency transfer obligations under 
VAWA do not supersede any eligibility 
or other occupancy requirements that 
may apply under a covered housing 
program. For example, the tenancy 
priority for an available accessible unit 
required to be accessible under HUD’s 
Section 504 regulation must still be 
applied to maximize the utilization of 
accessible units by individuals who 
need the accessibility features. The 
objective of the emergency transfer plan 
is to develop a plan for how to fill an 
available unit cognizant of the need to 
transfer an individual who qualifies for 
an emergency transfer as quickly as 
possible while meeting other obligations 
and balancing competing needs. 

As for the HOME program, owners 
must continue to comply with existing 
statutory requirements when it comes to 
admitting tenant but are encouraged to 
implement preferences in their HOME- 
funded projects for victims of domestic 
violence, dating violence, sexual 
assault, and stalking so to assist those 
needing emergency transfers. HUD will 
issue guidance on implementing the 
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11 The HOME statute at 42 U.S.C. 12755(d) 
permits owners of HOME-assisted rental projects to 
establish certain preferences for HOME-assisted 
units, but requires them to admit applicants in 
chronological order from the waiting list. 
Consequently, absent a specific project preference 
for victims of domestic violence, a victim who is 
not already at the top of a waiting list for a project 
may not be admitted to a vacant HOME-assisted 
unit before other eligible applicants on the waiting 
list. HUD encourages participating jurisdictions to 
implement such preferences in their HOME-funded 
projects, but cannot dictate that establishment of 
any specific preferences in HOME projects. 

VAWA emergency transfer plan in state 
and local HOME programs.11 

Rule Change: Section 5.2005(e) of this 
final rule requires that emergency 
transfer plans must describe how 
covered housing providers will assist 
tenants in making an emergency 
relocation to another unit where the 
tenant would not be a new applicant (an 
internal emergency transfer) when a safe 
unit is not immediately available for the 
tenant, and how covered housing 
providers will assist tenants in making 
an emergency relocation to another unit 
where the tenant would have to undergo 
an application process to reside in the 
new unit (an external emergency 
transfer) when a safe unit is not 
immediately available. 

The rule specifies that tenants must 
be able to seek an internal emergency 
transfer and an external emergency 
transfer concurrently if a safe unit is not 
immediately available so that the tenant 
has a greater opportunity to move to a 
safe unit as quickly as possible. For 
example, if a tenant is not able to 
immediately relocate to a safe unit 
because there is none available for 
which the tenant would not have to go 
through an application process, 
emergency transfer plans must have 
policies that assist the tenant in making 
an internal emergency transfer as 
expeditiously as possible, for example, 
by placing that tenant on an emergency 
transfer list, and simultaneously provide 
the tenant with resources or assistance 
to seek an external emergency transfer 
to a unit that may be under a different 
provider or different program. The rule 
specifies that policies for assisting 
tenants to make external emergency 
transfer include arrangements with 
other covered housing providers to 
facilitate moves. These arrangements 
could be those that allow housing 
providers to share tenant files, if the 
tenant provides written consent to do so 
and any applicable confidentiality 
requirements are met, in order to 
expedite a tenant’s new application 
process, and arrangements where 
covered housing providers alert one 
another when a unit becomes newly 
available for occupancy. The rule also 

specifies that policies may include 
outreach activities to organizations that 
assist or provide resources to victims of 
domestic violence, dating violence, 
sexual assault, or stalking. For example, 
as discussed earlier, covered housing 
providers could develop relationships 
with groups that assist victims covered 
by VAWA in making emergency 
transfers. 

Section 5.2005(e)(3) of this final rule 
provides that, for purposes of 
notification to existing tenants, and 
overall public awareness, the emergency 
transfer plan must describe any measure 
of priority given to individuals who 
qualify for an emergency transfer under 
VAWA in relation to other categories of 
transfers and waiting lists. Under the 
final rule at 5.2005(e)(6) tenants who 
request and qualify for an internal 
emergency transfer must, at a minimum, 
be given any priority that housing 
providers may already provide to other 
types of emergency transfer requests. 
The rule also requires, in § 5.2005(e)(9), 
that emergency transfer plans must 
describe policies for tenants who have 
tenant-based rental assistance to make 
emergency moves with that assistance if 
this is something that the covered 
housing provider may encounter. 

Additionally, HUD’s regulations at 24 
CFR 982.207(b)(4) and 960.206(b)(4) are 
revised to include victims of dating 
violence, sexual assault, and stalking, as 
well as victims of domestic violence, as 
those whose families should be 
considered for admission preferences. 

Comment: Explain whether a victim 
always has to be eligible for a program 
in order to receive a transfer, or whether 
requirements could be waived. 
Commenters stated that it is unclear 
whether an emergency transfer can be 
provided to a victim who is not eligible 
for a unit or whether the VAWA transfer 
requirement supersedes the eligibility 
requirements for special populations, 
such as elderly or disabled. Other 
commenters stated that, after the first 
year of assistance at a PBV site, families 
are eligible to receive a tenant-based 
voucher, and asked whether the one- 
year requirement would be waived for 
VAWA. A commenter suggested that 
HUD allow families needing an 
emergency transfer under VAWA to 
request a voucher within the first year 
of assistance at the PBV development, 
and said PHAs could be required to 
create a priority on their tenant- based 
HCV waiting list for these transfers from 
a PBV development due to domestic 
violence. A commenter asked which of 
its housing resources should be 
prioritized for victims of domestic 
violence requesting an emergency 
transfer and requested confirmation 

from HUD of any waivers it may need 
from HUD to grant an emergency 
transfer request that may require tenant 
assignment procedures to operate 
outside of the agency’s standard 
practices and policies. 

HUD Response: The provisions in 
VAWA on emergency transfer requests 
do not supersede eligibility 
requirements for HUD housing serving 
specific populations, or for any HUD 
housing covered by VAWA 2013. Unlike 
VAWA 2005, VAWA 2013 did not 
revise the underlying statutes governing 
the HUD programs covered by VAWA 
2013, and therefore, the eligibility 
requirements for each of the covered 
HUD programs are unchanged by 
VAWA 2013. Housing providers must 
continue to comply with the HUD 
program regulations regarding 
eligibility, as may be supplemented by 
guidance that aids covered housing 
providers in addressing specific fact 
situations. Although VAWA 2013 does 
not override the specific program 
requirements for the HUD programs 
covered by VAWA 2013, VAWA 2013 
requires housing providers in each of 
the HUD-covered programs to develop 
and issue an emergency transfer plan. 
As discussed above, to fulfill this 
requirement, each housing provider 
must develop a plan that does its best 
to transfer a victim of domestic violence 
to a safe, available unit as quickly as 
possible. HUD recognizes that because 
of statutory requirements, a victim 
receiving assistance under one HUD 
program may not be eligible for 
assistance under another HUD program 
because of the different eligibility 
requirements. It is for these reasons that, 
under this final rule, housing providers 
must take measures to assist victims 
who may not be eligible to transfer to an 
available unit, such as engaging in 
outreach to other organizations, such as 
domestic advocacy organizations, faith- 
based organizations and State and local 
government entities, to measure the 
availability of assistance that can be 
provided on an emergency basis. HUD 
housing providers should also reach out 
to other housing providers, private 
market providers and other government- 
assisted providers to determine where 
they may be able to assist each other in 
domestic violence situations. While a 
housing provider may not have an 
available safe unit at a point in time 
when a victim of domestic violence may 
need one, HUD expects that housing 
providers’ emergency transfer plans will 
provide for other means to help keep 
victims of domestic violence safe. 

With respect to the comments about 
project-based voucher housing, 
commenters are correct that, after the 
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first year of assistance at a PBV site, 
families are eligible to receive a tenant- 
based voucher. This is a statutory 
provision that is not changed by HUD’s 
VAWA regulations. HUD allows, but 
does not require, PHAs to establish 
reasonable transfer policies that do not 
conflict with statutory provisions, HUD 
occupancy regulations, or housing goals. 
However, this final rule does alter the 
family right to move provisions for 
project-based vouchers in 24 CFR 
983.261, which provides that families 
will not be required to notify a PHA 
before they leave a unit if they are 
leaving because a member of the family 
is the victim of a VAWA crime and the 
move is needed to protect the health 
and safety of a family member, or a 
family member was a victim of sexual 
assault that occurred on the premises 
during the 90-calendar-day period 
before the family requests to move. In 
such a case, the family will have to 
notify the PHA as soon as possible after 
they leave the unit, and the PHA will 
have to offer the family assistance to a 
different unit, or the PHA may offer the 
family a housing choice voucher if the 
family had been in the unit for at least 
a year. Under this final rule, 24 CFR 
983.261 also now specifies that a PHA 
may offer a victim tenant-based rental 
assistance if a family breaks up as a 
result of domestic violence, dating 
violence, sexual assault, or stalking. 

With respect to prioritizing victims of 
domestic violence, dating violence, 
sexual assault, or stalking for placement 
in housing, HUD does not mandate that 
housing providers create preferences for 
victims of domestic violence, but 
encourages housing providers to 
provide preferences for victims of 
domestic violence, dating violence, 
sexual assault, and stalking consistent 
with any regulations that govern the 
establishment of preferences. For 
example, a PHA’s system of local 
preferences must be based on local 
housing needs and priorities by using 
general accepted data sources and 
information obtained through the PHA 
Plan public comment process (24 CFR 
960.206(a)(1) for public housing and 24 
CFR 982.207(a)(2) for the HCV program. 

Rule Change: 24 CFR 983.261 is 
revised in this final rule to specify that 
requirements that families contact PHAs 
in advance of terminating a lease to 
request comparable tenant-based rental 
assistance if the family wishes to move 
do not apply if a member of the family 
is the victim of a VAWA crime and the 
move is needed to protect the health 
and safety of a family member, or a 
family member was a victim of sexual 
assault that occurred on the premises 
during the 90-calendar-day period 

before the family requests to move. 
Under this final rule, a PHA may not 
terminate assistance if the family, with 
or without prior notification to the PHA, 
moves out of a unit in violation of the 
lease, if such move occurs to protect the 
health or safety of a family member who 
is or has been the victim of domestic 
violence, dating violence, sexual 
assault, or stalking and who reasonably 
believed he or she was threatened with 
imminent harm from further violence if 
he or she remained in the dwelling unit, 
or any family member has been the 
victim of a sexual assault that occurred 
on the premises during the 90-calendar- 
day period preceding the family’s 
request to move. This section is also 
revised to specify that if a family breaks 
up as a result of an occurrence of 
domestic violence, dating violence, 
sexual assault, or stalking, the PHA may 
offer the victim the opportunity for 
continued tenant-based rental 
assistance. 

f. Effectiveness of Transfers 
Comment: Emergency transfers may 

be ineffective if they are within the same 
property, or if victims or survivors 
compromise their new locations to 
perpetrators. Commenters stated that 
emergency relocation to other units 
within the same development may not 
be effective in protecting a victim, and 
housing providers should not transfer a 
victim to a unit in the same 
development. A commenter asked 
whether management could refuse to 
allow a victim to transfer back to the 
perpetrator’s unit if the victim sought 
such transfer. Another commenter said 
that rather than provide transfers, it 
would be more effective to evaluate 
every victim’s situation on a case-by- 
case basis and use domestic violence 
shelters where necessary. 

Commenters also expressed concern 
about the victims themselves disclosing 
their new location to perpetrators. The 
commenters said that a victim, as well 
as other household members, should be 
required to self-certify a declaration that 
they will not disclose the location of a 
new unit to the perpetrator (if known) 
nor to anyone known to the victim, and 
that if they do disclose the new unit’s 
location, the family will not be entitled 
to any additional unit transfers under 
the umbrella of VAWA protections. 
Commenters further suggested that any 
tenant who invites a perpetrator that the 
tenant knows is not permitted on 
property grounds into the tenant’s unit 
should receive a lease violation notice. 

HUD Response: HUD appreciates 
commenters’ concerns, but declines to 
place restrictions on emergency 
transfers that would be contrary to the 

intent of VAWA 2013. VAWA provides 
that individuals are eligible for 
emergency transfers if they expressly 
request the transfer and reasonably 
believe there is a threat of imminent 
harm from further violence if they 
remain in the same dwelling unit, or, for 
sexual assault victims, the assault 
occurred on the premises during the 90- 
calendar-day period preceding the date 
of the transfer request. There are no 
other restrictions on eligibility that are 
in the statute. 

HUD is not in a position to speculate 
on why a survivor might return to live 
in the perpetrator’s unit, or how or why 
a perpetrator might come to know of a 
survivor’s new address. Each victim’s 
situation will be unique to the victim. 
If an individual reasonably believes that 
there is a threat of imminent harm, or 
if an individual has been sexually 
assaulted on the premises, and that 
individual requests a transfer, then that 
individual is eligible for a transfer under 
VAWA to an available unit that they 
believe to be safe. 

Regarding transfers within the same 
property, HUD understands that a 
transfer to a unit within the same 
development in which the perpetrator 
resides might not be safe for victims. 
However, if the unit in the same 
development is the only one available, 
the victim should be allowed to 
consider transferring to the unit. This 
option should not be foreclosed to the 
victim. The victim is in the best position 
to make this decision. Accordingly, 
HUD does not prohibit emergency 
transfers within the same property, but 
encourage housing providers to 
endeavor to identify an available unit in 
another property. 

g. Emergency Transfers for Sexual 
Assault 

Comment: Clarify the requirements for 
an emergency transfer for victims of 
sexual assault. Commenters asked HUD 
to clarify whether the condition that the 
sexual assault occurred on the premises 
and happened during a 90-day period 
preceding the tenant request for transfer 
is intended to waive the requirement of 
reasonable belief of imminent harm for 
other emergency transfers. A commenter 
said that language in HUD’s regulation 
should explicitly state the conditions 
under which a victim of sexual assault 
can request an emergency transfer. A 
commenter also asked if a victim of 
sexual assault expressly requests a 
transfer and reasonably believes that 
there is a threat of imminent harm, 
whether it matters when the sexual 
assault occurred. 

Other commenters said HUD should 
rescind the specifications that the 
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assault must have occurred within 90 
days of the emergency transfer request, 
and that it must have occurred on the 
premises in order for the victim to be 
provided an emergency transfer. A 
commenter said HUD’s model 
emergency transfer plan appears to 
outline stricter guidelines for victims of 
sexual assault to access protections as 
compared to victims of domestic 
violence, dating violence and stalking. 
A commenter stated that victims of 
sexual violence may experience delayed 
or long-lasting reactions to the trauma 
and there are many reasons why victims 
may not report the sexual assault 
immediately. 

Another commenter stated that if an 
individual is dragged off the premises 
and sexually assaulted elsewhere, that 
individual should be able to ask for an 
emergency transfer. A commenter said 
that, in the case of children at the very 
least, who may not disclose the assault 
for some period of time out of fear, it 
should not matter if the sexual assault 
occurred more than 90 days prior. A 
commenter said that it should not 
matter if a rape occurred off premises if 
the perpetrator of the rape is on the 
lease and the victim is a tenant. 

Other commenters said that covered 
housing providers should be encouraged 
to apply a longer time frame when 
necessary, and, at a minimum, the 
language of HUD’s proposed regulation 
at § 5.2005(e)(1)(b)(ii) should be 
changed so it is clear that nothing in the 
regulations prohibits housing providers 
from considering and approving 
transfers for victims of sexual assault 
when the assault occurred more than 90 
days before the transfer request was 
made or the sexual assault did not occur 
on the premises. Commenters said the 
proposed regulatory provision, as 
written, may cause some confusion or 
be misinterpreted to suggest that moves 
to protect the health and safety of the 
family also must be within the 90-day 
time frame or experienced on the 
premises. 

HUD Response: HUD’s regulations on 
emergency transfer for victims of sexual 
assault mirror the provisions in VAWA 
2013. The 90-day time frame is from the 
statute. However, the statutory 
provisions are the minimum 
requirements that covered housing 
providers must meet. Covered housing 
providers may allow more time. They 
are not confined to the 90-day period, 
and should consider additional time, as 
commenters suggested, given that 
certain victims of sexual assault may 
fear disclosure. 

Under VAWA 2013, victims of sexual 
assault qualify for an emergency transfer 
if they either reasonably believe there is 

threat of imminent harm from further 
violence if they remain in their dwelling 
unit, or, the sexual assault occurred on 
the premises during the 90-calendar-day 
period preceding the date of the request 
for transfer. Thus, emergency transfer 
plans must provide that victims of 
sexual assault will be eligible for an 
emergency transfer if they expressly 
request the transfer and they either 
reasonably believe there is threat of 
imminent harm from further violence if 
they remain in their unit, regardless of 
where or when the sexual assault 
occurred, or, the sexual assault occurred 
on the premises during the 90-calendar- 
day period preceding the date of the 
request for transfer, regardless of 
whether they reasonably believe there is 
a threat of imminent harm from further 
violence if they remain in their unit. 
HUD has revised the Notice of 
Occupancy Rights under VAWA and the 
Model Emergency Transfer Plan to 
clarify that there are two ways that 
victims of sexual assault may qualify for 
an emergency transfer under VAWA. 
HUD also clarifies this in the rule. 

With respect to a commenter’s 
statement that a victim who was 
attacked by a perpetrator on the grounds 
of the covered housing provider but 
dragged from the property and sexually 
assaulted elsewhere should be 
considered as meeting the VAWA 
requirements for a sexual assault 
occurring on the premises, HUD finds 
that this situation would meet the 
requirement because, in essence, the 
start of the assault occurred on the 
premises. 

Rule Change: Section 
5.2005(e)(2)(ii)(B) is revised to clarify 
that in the case of a tenant who is a 
victim of sexual assault, the tenant 
qualifies for a transfer if either the 
tenant reasonably believes there is a 
threat of imminent harm from further 
violence if the tenant remains within 
the same unit that the tenant is 
currently occupying, or the sexual 
assault occurred on the premises during 
the 90-calendar-day period preceding 
the date of the request for transfer. 

h. The Scope of the Transfer Provision 
Comment: Clarify whether a transfer 

can happen between different properties 
and different programs, and whether 
such transfer would be required and 
how it would be achieved. Commenters 
asked for clarification on the meaning of 
‘‘transfer’’—whether a transfer means a 
transfer within a property, within 
properties that a housing provider 
administers, or includes properties not 
in the housing provider’s control. A 
commenter asked if survivors would be 
able to establish eligibility across 

different HUD programs, different 
covered housing providers, different 
geographies, and housing programs in 
other agencies, or whether they would 
be limited to the program and housing 
provider where they currently reside. 

Commenters asked how a transfer 
between properties would be 
coordinated and sought more guidance 
from HUD on transfers. Commenters 
asked how a PHA that administers the 
HCV program should effect a transfer 
and whether the PHA will be 
responsible for finding the victim a new 
unit. A commenter asked whether it 
would be acceptable for a PHA to 
process an expedited ‘‘move with 
continued assistance’’ (MWCA) or allow 
a MWCA when it would otherwise not 
be allowed. 

Commenters asked whether it is 
mandatory or discretionary for PHAs to 
transfer a family from public housing to 
Section 8 housing. A commenter said 
that flexibility in this area would 
facilitate a transfer by giving PHAs the 
ability to transfer the household to the 
first unit or voucher that is available for 
the household’s size regardless of 
program. A commenter also asked 
whether PHAs would be expected to 
issue a voucher to a project-based 
participant at risk of domestic violence. 

A commenter asked what a housing 
provider should do if there are no units 
available on the current property to 
transfer the victim to, or there is a unit 
available but it does not have enough 
bedrooms to accommodate the victim 
and the victim’s family. 

HUD Response: In this final rule, 
HUD clarifies that covered housing 
providers must allow tenants who meet 
the rule’s criteria for an emergency 
transfer to make an internal emergency 
transfer, which, as discussed above, is 
one where a tenant could reside in a 
new unit without having to undergo an 
application process, when a safe unit is 
immediately available. A significant 
obligation of every housing provider is 
to keep its own tenants safe, and where 
an existing tenant meets the eligibility 
requirements and would not have to 
undergo an application process in order 
to move to an available unit that is safe, 
the tenant must be offered the transfer 
to this unit. 

As discussed in the proposed rule, 
HUD reads ‘‘under a covered housing 
program’’ to mean the covered housing 
provider must, at a minimum, transfer 
the tenant to a unit under the provider’s 
control and assisted under the same 
covered program as the unit in which 
the tenant was residing, if a unit is 
available and is safe. This means 
housing providers may be required to 
transfer certain tenants to different 

VerDate Sep<11>2014 16:28 Nov 15, 2016 Jkt 241001 PO 00000 Frm 00031 Fmt 4701 Sfmt 4700 E:\FR\FM\16NOR2.SGM 16NOR2as
ab

al
ia

us
ka

s 
on

 D
S

K
3S

P
T

V
N

1P
R

O
D

 w
ith

 R
U

LE
S

ADD 82



80754 Federal Register / Vol. 81, No. 221 / Wednesday, November 16, 2016 / Rules and Regulations 

properties that are under the housing 
providers’ control, provided that these 
properties are under the same program 
in which the tenant is assisted, and the 
properties are subject to one wait list. If 
there is a separate wait list for each of 
these properties, then the housing 
provider may not, depending upon 
program requirements, be able to easily 
transfer a tenant to another property. 

The proposed rule stated that, in 
addition, covered housing providers 
must allow tenants who qualify for 
emergency transfers to transfer to a safe 
and available unit that is under their 
control and under another covered 
housing program, if such transfer is 
permissible under applicable program 
regulations. This means the program 
regulations for both the program that the 
tenant is leaving and the program 
regulations for the program the tenant 
would be joining allow for a transfer 
between programs. After further review, 
HUD has removed this language from 
the final rule, as at the present time, 
there are no HUD programs to which an 
individual could transfer from another 
program without applying for housing 
under a new program. Tenants seeking 
to move to a unit covered by a different 
program may apply for housing under 
the new program. However, a housing 
provider is not fulfilling its emergency 
transfer obligation if the only relief 
offered to a tenant is to be placed at the 
bottom of a waiting list for a new 
program. The housing provider that 
administered the unit in which the 
tenant became a victim of domestic 
violence must have in its emergency 
transfer plan a process through which 
the provider will assist the victim in 
finding alternative housing. For 
example, the plan could include 
providing the victim with names, 
addresses, or phone numbers of 
domestic advocacy organizations that 
stand ready to assist victims of domestic 
violence on an emergency basis, and a 
list of other housing providers, whether 
private market providers or other 
government-assisted housing providers, 
that may have offered their availability 
to be contacted by the housing provider 
who has a tenant who is a victim of 
domestic violence, and may possibly be 
able to offer assistance to a victim of 
domestic violence. 

Certain HUD programs have 
additional specific requirements under 
this rule as to actions that housing 
providers must take to assist tenants in 
transferring when a safe unit is not 
immediately available for victims who 
qualify for emergency transfers under 
VAWA. HOME and HTF require that the 
participating jurisdiction (in the case of 
HOME) or the grantee (in the case of 

HTF) must provide a list of properties 
in the jurisdiction that include HOME 
or HTF-units (depending on which 
program the tenant is currently under) 
to tenants in these programs that request 
and qualify for external emergency 
transfers under VAWA. Under this rule, 
the list must include for each property: 
The property’s address, contact 
information, the unit sizes (number of 
bedrooms) for the HOME or HTF- 
assisted units, and, to the extent known, 
any tenant preferences or eligibility 
restrictions for the HOME or HTF- 
assisted units. In addition, the 
participating jurisdiction or the grantee 
may establish a preference under the 
program for tenants who qualify for 
emergency transfers, and coordinate 
with victim service providers and 
advocates to develop the emergency 
transfer plan, make referrals, and 
facilitate emergency transfers to safe and 
available units. For the HOME program, 
the participating jurisdiction may 
provide HOME tenant-based rental 
assistance to tenants who qualify for 
emergency transfers under 24 CFR 
5.2005(e). Under the ESG and CoC 
programs, tenants who live in assisted 
units and qualify for emergency 
transfers under VAWA but cannot make 
an immediate internal emergency 
transfer to a safe unit receive priority 
over all other applicants for new 
assistance or housing, subject to certain 
eligibility restrictions. Additionally, 
given that 24 CFR 5.2005(e)(9) provides 
for tenants who are receiving tenant- 
based rental assistance and qualify for 
an emergency transfer to move quickly 
with that assistance, the ESG and CoC 
program rules require the emergency 
transfer plan to specify what will 
happen with respect to the non- 
transferring family member(s), if the 
family separates in order to effect an 
emergency transfer. Under HUD’s 
Section 8 programs and Section 202 and 
Section 811 programs, this final rule 
provides that covered housing providers 
may adopt or modify existing admission 
preferences or transfer waitlist priorities 
to facilitate emergency transfers for 
victims of domestic violence, dating 
violence, sexual assault, and stalking, 
and must review their existing 
inventory of units and determine when 
the next vacant unit may be available, 
and provide a list of nearby HUD 
subsidized rental properties to tenants 
who qualify for emergency transfers 
under VAWA. 

As noted earlier in this preamble and 
provided in § 5.2005(e)(12), emergency 
transfer obligations under VAWA do not 
supersede any eligibility or other 

occupancy requirements that may apply 
under a covered housing program. 

Housing providers are strongly 
encouraged to accept emergency 
transfers from different housing 
providers, including transfers from 
other HUD-covered programs as long as 
program eligibility requirements are 
met, even though they are not required 
to do so. HUD strongly encourages 
housing providers who accept 
emergency transfer requests from other 
housing providers to prioritize those 
requests from other providers in the 
same manner that they prioritize VAWA 
emergency transfer requests that they 
receive from their own tenants. 
However, where there may be a conflict 
between a tenant of a housing provider 
needing an emergency transfer and a 
tenant of another housing provider 
needing an emergency transfer, the 
housing providers’ first obligation is to 
its own tenants. 

With regard to carrying out a transfer 
for an HCV participant, the transfer 
would follow current PHA policies 
regarding transfers. Pursuant to existing 
regulations, the PHA must allow the 
family in the tenant-based voucher 
program to move with continued tenant- 
based assistance (24 CFR 982.354(b)(4), 
982.353(b)). The PHA must issue the 
victim a voucher allowing the victim to 
search for another unit in its 
jurisdiction, or begin the portability 
process if the victim wishes to move 
outside of the PHA’s jurisdiction. 

Under the PBV program, the 
assistance is tied to the unit as opposed, 
in the case of tenant-based assistance, to 
the family. Therefore, PBV families 
cannot move with their PBV assistance. 
However, if the victim seeks to move 
from the victim’s unit, has been living 
in the PBV unit for more than one year, 
and has given the owner advance 
written notice of intent to vacate (with 
a copy to the PHA) in accordance with 
the lease, the PHA must give the victim 
priority to receive the next available 
opportunity for continued tenant-based 
rental assistance (24 CFR 983.261). 

In response to the comment about 
transferring tenants between public 
housing and Section 8 housing, these 
are different programs, with separate 
statutory and regulatory requirements, 
and in order for a tenant to receive 
assistance through a program in which 
they are not currently participating, they 
would have to apply for housing under 
the new program. However, owners 
may, and HUD strongly encourages 
owners to, assist tenants in facilitating 
moves to other programs. Housing 
providers may be able to facilitate 
tenant transfers between different 
programs and different providers by 
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establishing a preference for victims of 
domestic violence, dating violence, 
sexual assault, or stalking. 

Rule Change: Section 5.2005 is 
revised to state that the emergency 
transfer plan must allow tenants who 
are victims of domestic violence, dating 
violence, sexual assault, or stalking to 
make an internal emergency transfer 
under VAWA when a safe unit is 
immediately available. The statement 
regarding transfers to a unit in another 
covered housing program if such 
transfer is permissible under applicable 
program regulations has been removed. 
Additionally, as previously discussed, 
§ 5.2005 requires that emergency 
transfer plans describe policies for 
assisting tenants in making internal and 
external emergency transfers when a 
safe unit is not immediate available. 

Additionally, this rule revises HUD’s 
HOME and HTF regulations in § 92.359 
and § 93.356, respectively, to require 
that participating jurisdictions or 
grantees must provide a list of 
properties in the jurisdiction that 
include HOME or HTF-assisted units, 
and information about each property, to 
tenants who qualify for, and wish to 
make, an external emergency transfer 
under VAWA. The regulations provide 
additional actions the participating 
jurisdiction or grantee may take to 
comply with this rule. The rule also 
revises HUD’s ESG and CoC regulations, 
in §§ 576.400(e) and 576.409 (for ESG) 
and §§ 578.7 and 578.99 (for CoC), to 
provide that families living in units 
assisted under these programs who 
qualify for emergency transfers under 
VAWA but cannot make an immediate 
internal emergency transfer must be 
provided with priority over all other 
applicants for a new unit under these 
programs or other assistance under 
these programs, subject to certain 
restrictions. 

Under HUD’s Section 8 programs and 
Section 202 and Section 811 programs, 
this final rule provides, in §§ 880.613, 
882.407, 882.804, 884.226, 886.139, and 
891.190, that covered housing providers 
may adopt or modify existing admission 
preferences or transfer waitlist priorities 
to facilitate emergency transfers for 
victims of domestic violence, dating 
violence, sexual assault, and stalking, 
and must review their existing 
inventory of units and determine when 
the next vacant unit may be available, 
and provide a list of nearby HUD 
subsidized rental properties to tenants 
who qualify for emergency transfers 
under VAWA. 

Comment: Clarify that a housing 
provider cannot guarantee safety in a 
new unit, or that a perpetrator will not 
learn the new unit’s location. 

Commenters stated that there is no way 
a housing provider can guarantee safety, 
and a commenter asked that references 
to an owner’s obligation to transfer a 
victim to a ‘‘safe’’ dwelling unit be 
removed from the rule. Another 
commenter expressed concern that most 
HOME-funded developments are single- 
building, 50- to 100-unit building, and 
for transfers made to another unit in the 
same building where the victim’s 
perpetrator continues to live, the 
perpetrator could very quickly learn the 
location of the victim’s emergency 
transfer unit. Commenter asked HUD to 
make explicit acknowledgement of this 
scenario in the final regulation. 

HUD Response: Neither the VAWA 
statute nor HUD’s regulations require a 
housing provider to guarantee safety. As 
noted in § 5.2005 (e)(1), this rule defines 
a safe unit for emergency transfer 
purposes as one that the victim of 
domestic violence, dating violence, 
sexual assault, or stalking believes is 
safe. The VAWA statute specifies that 
the unit to which a housing provider 
transfers a victim, under an emergency 
transfer request, is to be available and 
safe. Accordingly, HUD is not removing 
reference to the unit being ‘‘safe’’ from 
the regulations. Housing providers do 
not have to guarantee safety, but should 
do their best to identify an available 
unit that the victim considers safe. 

Rule Change: Section 5.2005(e)(1) of 
this final rule is revised to state that for 
purposes of VAWA emergency transfers, 
a safe unit refers to a unit that the victim 
of domestic violence, dating violence, 
sexual assault, or stalking believes is 
safe. 

Comment: Units should be left vacant 
for a period of time. A commenter stated 
that units should remain vacant for a 
reasonable period of time after the 
victim has moved because the 
perpetrator may not know that the 
victim moved, thus endangering a new 
resident. 

HUD Response: HUD declines to 
require housing providers to keep units 
vacant for a period of time after a victim 
has moved from a unit. Consistent with 
program requirements, housing 
providers may choose to leave units 
vacant if they believe that will be in the 
best interest of the property’s residents, 
but HUD is not requiring housing 
providers take this action. 

Comment: Clarify that ‘‘emergency 
transfer’’ applies only to truly 
emergency situations. Commenters 
stated that HUD’s rule should be clear 
that an emergency transfer should be in 
response to an imminent danger, where 
removal of the victim from the victim’s 
current residence is necessary for the 
victim’s safety. Commenter also stated 

that the proposed rule referred to an 
emergency transfer being authorized in 
the case of sexual assault that occurred 
within 90 days of the date of the 
request, but a 90-day delay seems 
inconsistent with the common 
understanding of the word 
‘‘emergency.’’ 

HUD Response: VAWA 2013 provides 
that tenants are allowed to transfer if 
they expressly request the transfer and 
reasonably believe they are threatened 
with imminent harm from further 
violence if they remain within the same 
dwelling unit; or in the case of a tenant 
who is a victim of sexual assault, the 
sexual assault occurred on the premises 
during the 90-calendar-day period 
preceding the request for transfer. This 
rule tracks these statutorily required 
conditions. 

Comment: The proposed rule and 
notice of rights and model emergency 
transfer plan should guarantee the 
ability to transfer that is provided in 
VAWA 2013. Commenters stated that 
the rule and associated documents 
should be revised to require covered 
housing providers to transfer tenants 
who are victims under VAWA to 
another unit in any covered housing 
program, instead of only requiring 
covered housing providers to transfer 
such tenants to a unit under the control 
of the covered housing provider and 
assisted under the same covered 
program. 

Commenters further stated that the 
permissive language in the rule, notice, 
and model emergency transfer plan that 
emergency transfers may occur if a 
tenant is eligible for housing in the unit 
to which the tenant would be 
transferred should be changed to 
mandatory language that emergency 
transfers shall occur if a tenant is 
eligible for housing. A commenter 
suggested that the rule should be 
revised to eliminate provisions that a 
transfer is contingent on if such transfer 
is permissible under applicable program 
regulations and that waiting lists or 
tenant preferences or prioritization must 
be considered. The commenter stated 
that these changes are necessary because 
the text, purpose, and legislative history 
of VAWA 2013 require that, under the 
statutory emergency transfer provisions, 
a transfer must be provided to an 
available and safe unit under any 
covered housing program. The 
commenter stated that the text of VAWA 
requires agencies to adopt a model plan 
that allows tenants to transfer to another 
available and safe unit that is assisted 
under ‘‘a’’ and not ‘‘the’’ covered 
housing program. 

HUD Response: As was discussed 
previously in response to an earlier 
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comment, this rule does not require that 
covered housing providers transfer 
tenants who are victims of domestic 
violence to another unit in any HUD- 
covered housing program. A tenant who 
moves to a unit covered under a 
different housing program or a different 
provider would be a new applicant, and 
not a transferee, and certain application 
procedures would need to be followed. 
In addition, VAWA does not override 
the eligibility or occupancy 
requirements of the different covered 
programs. Therefore, a transfer cannot 
disregard the eligibility or occupancy 
requirements of the different covered 
housing programs, unless the authorities 
governing an individual covered 
program allow those eligibility and 
occupancy requirements to be set aside 
or waived under certain circumstances. 
The specific eligibility requirements in 
program-specific statutes still apply, 
and housing providers must comply 
with those requirements. HUD therefore 
maintains the provision in the proposed 
rule that emergency transfer 
requirements do not supersede any 
eligibility or other occupancy 
requirements that may apply under a 
covered housing program. 

HUD is committed to developing 
ways to facilitate emergency transfers 
among different providers and different 
covered housing programs, and will 
continually examine ways to improve 
the efficacy of the current policies. For 
example, HUD will examine the 
variations in eligibility requirements 
and strive to identify those programs 
that have eligibility requirements that 
are comparable but not identical to see 
if HUD can develop a ‘‘fast-track’’ 
admission process, so to speak, for 
facilitating a tenant of one HUD-covered 
program and who is a victim of a VAWA 
crime to quickly meet the eligibility 
requirements of another HUD-covered 
program. Further, HUD is considering 
developing a model ‘‘collaborative’’ 
emergency plan in which covered 
housing providers in a given area work 
together and commit to aid one another 
in finding available safe units for their 
tenants who are victims of domestic 
violence. 

HUD encourages housing providers to 
assist those who qualify for emergency 
transfers under VAWA to expedite 
applications for new housing units, in 
situations where a new application 
would be required, and to explain such 
measures in their emergency transfer 
plans. To facilitate adoption of this 
proposal, this rule revises the standards 
for PHA tenant selection criteria in 
public housing to state that PHAs may 
accept and use a prior covered housing 
provider’s determination of eligibility 

and tenant screening and verification 
information so that victims of domestic 
violence, dating violence, sexual 
assault, or stalking who qualify for 
emergency transfers under VAWA can 
move more quickly. HUD notes that 
portability procedures for the Housing 
Choice Voucher Program in 24 CFR 
982.355(c)(7) already state that when a 
family moves under portability to an 
area outside the initial PHA’s 
jurisdiction, the initial PHA must 
promptly notify the receiving PHA to 
expect the family, and the initial PHA 
must give the receiving PHA the most 
recent form HUD 50058 (Family Report) 
for the family, and all related 
verification information. 

Rule Change: This rule revises 24 CFR 
960.203 to include a provision that, in 
cases of requests for emergency transfers 
under VAWA, with the written consent 
of the victim of domestic violence, 
dating violence, sexual assault, or 
stalking, the receiving PHA may accept 
and use the prior covered housing 
provider’s determination of eligibility 
and tenant screening and all related 
verification information, including form 
HUD 50058 (Family Report). 

Comment: Housing providers should 
work with victims to ensure they are 
placed in a housing unit. Commenters 
said that emergency homeless shelters 
are not viable, long-term alternatives for 
re-housing domestic violence survivors, 
and a survivor and their affiliated 
individuals should be placed in a 
housing unit whenever possible. 
Commenters said if housing is not 
available at the time that the victim 
seeks to move, housing providers 
should demonstrate they are 
immediately and continually working to 
find new housing for survivors. 

HUD Response: HUD agrees with 
commenter that emergency homeless 
shelters may provide immediate 
accommodation but are not long-term 
alternatives for rehousing anyone who 
needs housing. Victims who are eligible 
for emergency transfers should be 
moved to a safe housing unit if one is 
available as soon as possible. The 
requirement to transfer victims, who 
seek to move from their unit, does not 
end at a specific time, but remains until 
the victim, who requested the transfer, 
informs the housing provider that the 
victim no longer seeks the transfer, or 
the victim, no longer receives housing 
or housing assistance through a covered 
housing program. 

Comment: Clarify that transfers will 
not be guaranteed, especially to a 
particular site. A commenter said 
language in HUD’s model emergency 
transfer plan that the housing provider 
cannot guarantee that a transfer request 

will be approved or how long it will 
take to process a transfer request should 
be reiterated and emphasized repeatedly 
so that tenants fully understand this is 
not a guarantee. Other commenters said 
plans and guidelines should not suggest 
that a tenant will be transferred to a 
specific site, and the family should 
accept an appropriate unit. A 
commenter said it has experienced 
residents trying to use emergency 
transfer procedures to get into a specific 
site. 

HUD Response: The language in the 
model emergency transfer plan stating 
that the housing provider cannot 
guarantee that a transfer request will be 
approved or how long it will take to 
process is sufficient. Having said that 
however, because it is an emergency 
transfer plan required by VAWA 2013, 
the expectation is that housing 
providers address every emergency 
transfer request as an emergency and 
move as expeditiously as possible to 
place the victim of domestic violence in 
a safe unit, either one that is in the 
housing provider’s control, or one that 
is made available by the network of 
support that HUD encourages every 
housing provider to establish. Protecting 
victims of domestic violence should be 
a collaborative effort of the public sector 
and private sector in every community. 

As for the safety issue, housing 
providers may add in their own 
emergency transfer plans additional 
language noting the inability to 
guarantee the safety of a specific unit or 
site. It is also important to note that 
although housing providers may believe 
that they have identified a safe unit, the 
housing provider may not force victims 
of domestic violence, dating violence, 
sexual assault, or stalking to transfer to 
a site where the victim does not feel 
safe. Such a move would not be a 
transfer to a ‘‘safe’’ unit in accordance 
with VAWA 2013 and HUD’s final rule. 

Comment: Provide for appeals if a 
tenant is denied a transfer. A 
commenter said that when a tenant is 
denied a transfer under VAWA, or 
offered an unsafe unit, the tenant 
seeking the transfer must have the 
ability to challenge the action 
irrespective of the particular covered 
housing program. The commenter said 
all transfer denials should be in writing 
and explain the basis for the denial of 
the housing transfer and, if the transfer 
is not granted within 72 hours, the 
tenant can assume it has been denied 
and grieve or appeal the decision. 

HUD Response: Tenants will be made 
aware of their rights regarding 
emergency transfers through the Notice 
of Occupancy Rights, and as described 
in § 5.2005(e), tenants will have the 
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right to review their housing provider’s 
emergency transfer plan. A tenant 
should feel free to ask to talk to their 
housing provider about any provision of 
the emergency transfer for which the 
tenant may have questions. If a victim 
feels that there has been an unfair denial 
of an emergency transfer and is unable 
to resolve this situation with their 
housing provider, the victim should 
contact HUD. 

Comment: Explain whether there are 
limitations to transfers. A commenter 
asked how often a covered housing 
provider must transfer a victim and 
whether it matters if the need for a 
subsequent transfer results from the 
victim informing the perpetrator of 
where the victim lives. The commenter 
also asked, if there are multiple victims 
in a household, is there is any limit to 
the number of transfers that must occur 
if different household members request 
transfers. 

HUD Response: Housing providers 
may not deny transfers to a safe and 
available unit if the transfer is necessary 
because a perpetrator learned of the 
victim’s new location, regardless of how 
the perpetrator learned of the location. 
In addition, housing providers may not 
limit transfers based on the number of 
household members who request 
transfers, provided the victims meet the 
statutory requirements for an emergency 
transfer. 

i. Emergency Transfer Logistics 
Comment: Explain how emergency 

transfers will work, particularly when a 
housing provider does not have other 
available and safe units or cannot afford 
the transfer. Commenters asked how a 
small PHA could transfer a victim if it 
does not have another safe unit and 
there are no other forms of assistance 
available. Commenters asked whether 
HUD has considered alternative ways to 
fund transfers other than tenant 
protection vouchers, if these are not 
available. Another commenter said that 
HUD should consider what resources it 
can provide to victims when housing 
providers are not able to accommodate 
a transfer request based on the 
availability of units under their control. 
Another commenter asked whether, if a 
PHA bifurcates a lease and offers an 
emergency transfer, the PHA will be 
penalized if it cannot grant a transfer for 
lack of funding. 

Commenters said that it is particularly 
important to recognize the differing 
characteristics, roles and capabilities of 
various housing providers and property 
types. Commenters said that, while a 
PHA may be able to relocate tenants 
upon request, private property owners 
and managers are generally not in a 

position to transfer tenants or assist 
tenants in making alternative housing 
choices. A commenter said emergency 
transfer provisions should acknowledge 
the limitations of transfer policies and 
reflect the practical realities of the rental 
housing sector. Another commenter said 
that it can provide a voucher, if funding 
is available, to accommodate an 
emergency transfer request from one of 
its public housing units, but, due to 
different eligibility criteria, it cannot 
readily transfer public housing families 
to its project-based Section 8 properties. 

Another commenter said that if the 
housing provider does not have a unit 
available under another covered 
program it administers, then the 
housing provider should make a referral 
to the appropriate agency administering 
HCV vouchers so that the victim may be 
provided with a voucher. A commenter 
said HUD should develop rules and 
procedures for the agency administering 
vouchers to accept referrals from 
covered housing providers in the 
agency’s area to streamline the process 
and reduce the time in which a victim 
receives a tenant protection voucher. 
The commenter also said housing 
providers should make referrals to other 
local or regional housing providers 
when no appropriate units are 
immediately available. 

A commenter asked what recourse an 
owner has in the event that a VAWA 
victim declines to move to the proposed 
transfer unit. Another commenter said a 
tenant’s rejection of the proposed 
transfer cannot serve as a basis for good 
cause termination of assistance or lease 
termination. 

HUD Response: HUD has addressed 
similar comments already in this 
preamble. HUD recognizes the 
challenges of finding available units in 
its covered housing programs. Waiting 
lists are long and units are not available 
in abundance. If there is no safe and 
available unit to which a victim can 
transfer, then the housing provider will 
not be able to provide an emergency 
transfer, but as also stated earlier in this 
preamble, VAWA requires each housing 
provider to develop and issue an 
emergency transfer plan. The emergency 
nature of such a plan must be taken 
seriously. HUD has acknowledged the 
limitation of available units in all of 
HUD’s covered housing programs, 
which is why HUD has encouraged 
emergency transfer plans that are in 
consultation with and work in 
collaboration with other public and 
private organizations and entities that 
are dedicated to helping victims of 
domestic violence. HUD also encourages 
housing providers to reach out to other 
housing providers in their jurisdiction, 

and strive to establish a relationship in 
which the housing providers, whether 
private market providers or government- 
assisted providers, help one another to 
the extent feasible address emergency 
domestic violence situations. Reference 
to such other resources in an emergency 
transfer plan reflects that the plan is 
designed to facilitate a transfer as 
quickly as possible. The purpose of a 
lease bifurcation is to remove the 
perpetrator from a unit without evicting, 
removing, terminating assistance to, or 
otherwise penalizing a victim who seeks 
to remain in the unit. The purpose of an 
emergency transfer is to transfer a 
victim to a unit away from the 
perpetrator where the victim feels safe. 
An emergency transfer is not required as 
a result of a lease bifurcation. 

With respect to the question of what 
recourse is available to an owner in the 
event that a VAWA victim declines to 
move to a proposed transfer unit, there 
is no HUD program where a tenant’s 
rejection of a proposed transfer in 
accordance with § 5.2005(e) would serve 
as a basis for good cause termination of 
a lease. 

Comment: Housing providers should 
consider units with different ownership 
for emergency transfers. Commenters 
said HUD must make clear to housing 
providers that management entities have 
the option of considering units with 
different ownership and that individual 
HAP contracts, or ownership 
distinctions, are not unmovable barriers 
to transfers. 

HUD Response: HUD agrees with 
commenters and emphasizes that 
housing providers should consider, for 
emergency transfer requests, safe and 
available units with different ownership 
where such a transfer is feasible, and 
adheres to statutory requirements that 
may govern the transfer. 

Comment: Housing providers should 
only be required to consider units that 
are under their control and that are part 
of the same housing program in which 
the victim participates. Commenters 
said allowing transfers to other housing 
programs would open the door to abuse 
as many might use this as a way to 
circumvent long waiting lists for their 
program of choice. Another commenter 
said various program limitations, 
including funding considerations, 
voucher availability, and fairness 
concerns in waiting list administration, 
may limit a provider’s flexibility in 
transferring a victim from one of its 
programs to the other, and the rule 
should state that a housing provider is 
not required to transfer a victim to a 
different covered housing program it 
operates or administers. 
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HUD Response: As previously 
discussed, under this final rule, covered 
housing providers must allow tenants to 
transfer to units that are available and 
safe when the tenant may reside in the 
new unit without having to undergo an 
application process. This means that 
transfers will not be required to units 
outside of a provider’s control and in a 
different program. However, as also 
previously discussed in greater depth, 
this final rule requires housing 
providers to establish procedures in 
their emergency transfer plan for 
transferring tenants who qualify for an 
emergency transfer under VAWA when 
the provider does not have a safe and 
available unit for which the tenant 
requesting the transfer can immediately 
transfer. HUD believes these 
requirements ensure that emergency 
transfer plans seriously consider the 
needs of victims of domestic violence, 
dating violence, sexual assault, and 
stalking, and have measures in place to 
assist such victims, while giving 
housing providers flexibility as to how 
they will be best able handle VAWA 
emergency transfer requests. 

As provided in § 5.2005(e)(12) of this 
final rule, and already stated in this 
preamble, emergency transfer 
obligations do not supersede any 
eligibility or other occupancy 
requirements that may apply under a 
covered housing program. Housing 
providers are strongly encouraged to 
accept emergency transfers from 
different housing providers, as long as 
all program requirements that affect the 
transfer, those applicable to the housing 
provider seeking assistance and those 
applicable to the housing provider 
willing to accept the tenant, are 
followed. 

Comment: HUD should issue tenant 
protection vouchers and establish 
policies and procedures related to 
tenant protection vouchers. Commenters 
asked that HUD issue tenant protection 
vouchers to assist victims of VAWA 
crimes. A commenter asked that these 
vouchers be issued with reference to 
PHA size and to the number of 
emergency transfers issued during the 
immediately preceding fiscal year. A 
commenter said such vouchers give 
victims the ability to transfer to a unit 
in another jurisdiction, where they may 
feel there is greater safety. A commenter 
said that it is unlikely other HUD- 
funded units will be available for 
emergency transfers, and HUD should 
provide vouchers to jurisdictions that 
do not have extra vouchers, although 
this could lead to false allegations of 
victimization. Other commenters asked 
HUD to encourage its Congressional 
appropriators to increase funding for 

tenant protection vouchers and/or to 
encourage a separate set-aside of 
vouchers for victims of VAWA crimes. 

Commenters said that, under VAWA 
2013, HUD is required to establish 
policies and procedures for how victims 
requesting an emergency transfer may 
receive tenant protection vouchers, 
subject to their availability. Commenters 
stated that the proposed rule did not 
provide policies and procedures for 
these vouchers, and said it makes sense 
to spell out a policy for these vouchers 
in the context of HUD’s model 
emergency transfer plan. 

HUD Response: The fiscal year 2016 
appropriations for HUD does not 
provide funding specifically for tenant 
protection vouchers for victims of 
domestic violence, dating violence, 
sexual assault, or stalking. If future 
appropriations provide funding for 
tenant protection vouchers for victims 
of VAWA crimes, HUD will issue 
policies and procedures for the 
provision and use of the vouchers. 

Comment: The rule should define 
‘‘safe and available’’ and explain who 
determines whether a unit is safe and 
available. Commenters asked that HUD 
provide a definition of ‘‘safe’’ and 
‘‘available.’’ Commenter said a 
definition of ‘‘safe’’ would allow 
housing providers to document that 
they reasonably met this standard and 
limit their vulnerability to litigation. A 
commenter said that the definition of a 
‘‘safe dwelling unit’’ should take into 
account the realities of tribal and rural 
housing agencies that cannot predict 
vacancies. 

Commenters emphasized that a ‘‘safe’’ 
dwelling unit could be defined as a unit 
in a different property, stating that a 
unit in the same property would not be 
safe, and a unit in an adjacent property 
may not be safe. A commenter suggested 
a safe unit be defined as a unit in a 
different property that is managed by 
the same owner and/or managing agent 
or that is within the same assisted 
housing program. A commenter said 
that in some situations, transferring to a 
different unit within the property may 
be helpful, but may not be sufficient for 
every situation. Another commenter 
said the unit should be inspected to 
ensure that all locks are in good working 
order, and the tenant should be 
permitted, at the tenant’s expense, to 
add additional locks. Commenters 
further said the definition should 
include that the location of the safe unit 
will not be disclosed to the perpetrator 
by either the housing provider or 
anyone in the victim’s household. 

A commenter suggested that a ‘‘safe’’ 
unit should refer to the existing 
definition in 24 CFR 5.703, regarding 

physical condition standards for HUD 
housing, and if the resident declines the 
offer to transfer because the only 
available unit is next door to the 
tenant’s current unit, then HUD must 
take the leading role in helping the 
resident find new housing. Another 
commenter stated that any unit 
receiving subsidy is subject to HUD’s 
prevailing physical inspection 
standards. A commenter said a ‘‘safe’’ 
unit should be defined based on 
objective criteria and should not impose 
unrealistic requirements, and housing 
providers should be allowed to adopt 
additional transfer guidelines to 
enhance safety (such as neighborhood 
restrictions). 

Other commenters said that the 
consideration of what is a ‘‘safe’’ 
dwelling unit should be determined by 
the tenant who is requesting the 
transfer, based on the tenant’s personal 
knowledge and reasonable belief about 
what areas of the city, or what 
developments, would be safe for the 
tenant. Commenters said that 
establishing both physical and 
psychological safety can be a critical 
factor for survivors to recover from 
violence they experienced. 

A commenter suggested that an 
‘‘available’’ dwelling unit can be 
defined as a vacant unit of appropriate 
unit size, located in a different 
apartment complex that is covered by 
VAWA protections and is managed by 
the same owner and/or managing agent. 
A commenter said the word ‘‘available’’ 
refers to a subsidized unit under the 
same program and under the control of 
the provider. Another commenter said 
the definition of ‘‘available’’ should 
encompass any units owned or managed 
by the housing provider even if the unit 
is under a different program. 

Another commenter asked if 
‘‘available’’ has a specific time period as 
to when the unit will be available. Other 
commenters said ‘‘available’’ means that 
all options must be explored for finding 
a safe and available unit, in and outside 
of the covered housing program’s 
control or program before denying a 
transfer request. 

Commenters said that, overall, criteria 
to be considered as to what is a safe and 
available dwelling unit are: Expressed 
safety concerns; availability of safe 
housing, as determined by these 
concerns, within the housing providers’ 
control; the availability of safe housing 
of the same covered housing program 
type; and availability of safe housing of 
a different covered housing program 
type. Other commenters said that the 
rule’s provision that available and safe 
dwelling units are those controlled by 
the provider with the same form of 
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assistance as the prior unit sufficiently 
avoid undue burdens on providers 
while offering domestic violence 
victims reasonable opportunities to 
transfer. A commenter said that while it 
is administratively easier to remain in 
the covered program, HUD should 
provide guidance and tools on how 
providers could look to possible units 
across their portfolio and also across 
programs to help providers understand 
when such moves could be feasible and 
allowed. A commenter asked that the 
rule state that a PHA may use its 
discretion to determine what ‘‘available 
and safe dwelling units’’ means. 

Another commenter asked that, in 
situations where a tenant is transferred 
to a different unit under a different 
covered housing provider, which 
covered housing provider will be 
expected to fulfill the VAWA 
responsibility of determining a unit as 
‘‘safe.’’ 

A commenter asked that Section 504- 
modified apartments otherwise reserved 
for households with a mobility-impaired 
individual, not be considered 
‘‘available’’ to those seeking a transfer 
under VAWA. 

HUD Response: HUD declines to set a 
specific standard for what is ‘‘safe,’’ as 
the meaning of this term may vary 
greatly in different situations. HUD 
agrees with commenters who said that 
what is a ‘‘safe’’ dwelling unit should be 
primarily determined by the tenant- 
victim who is requesting the transfer, 
based on the tenant’s personal 
knowledge and reasonable belief about 
what is safe. HUD believes that limiting 
‘‘safe’’ to physical condition standards, 
as suggested by some commenters, is too 
limiting and is contrary to the intent of 
VAWA. Program regulations and 
policies for physical condition 
standards will still apply for emergency 
transfers, in the same manner that they 
apply to other housing under those 
programs. What is a ‘‘safe’’ distance 
from a perpetrator is one factor that 
housing providers and victims may 
consider, but HUD again declines to 
provide a specific definition of the term 
‘‘safe’’ that would exclude certain units, 
such as those within the same property, 
or include other units, such as those at 
different properties. 

Similarly, what is an ‘‘available’’ unit 
will vary in different situations. 
Generally, an available unit is one that 
is not occupied and is available to 
tenants given program requirements and 
possible considerations that may be 
applicable, such as eligibility 
requirements, unit restrictions, or term 
limitations. HUD will assist housing 
providers in identifying available units 

under the different HUD programs 
covered by VAWA. 

HUD’s Section 504 implementing 
regulations at 24 CFR part 8 describe the 
process by which accessible units 
required to be accessible under HUD’s 
Section 504 regulation must be 
occupied. In order to maximize the 
utilization of such units by eligible 
individuals who require the 
accessibility features of the particular 
unit, the housing owner or manager 
must first offer such a unit to a current 
occupant of another unit of the same 
project or comparable projects under 
common control who needs the 
accessibility features of the vacant unit, 
and then to an eligible qualified 
individual on the waiting list needing 
such features. After this, the owner or 
manager may then offer the unit to 
individuals without disabilities, 
including individuals who need an 
emergency transfer under VAWA. In 
other words, if there remains a vacant 
accessible unit after engaging in this 
priority placement, the unit would 
qualify as an available unit for an 
emergency transfer under VAWA. 

Comment: Housing owners and 
managers, not participating 
jurisdictions or State agencies, will have 
control over property and be in the best 
position to determine whether an 
emergency transfer is warranted. 
Commenters said that, in most cases, 
participating jurisdictions will not have 
control over housing for which HOME 
funds have been provided, and the rule 
needs to be clear about how a covered 
housing provider’s control of property 
establishes the provider’s responsibility 
to provide alternative housing when a 
transfer is needed. A commenter stated 
that § 92.359(e) in the proposed rule 
requires the participating jurisdiction to 
develop a VAWA lease term/addendum 
that must permit the tenant to terminate 
the lease without penalty if the 
participating jurisdiction ‘‘or its 
designee’’ determines that the tenant 
has met the conditions for an emergency 
transfer. The commenter said 
participating jurisdictions are not in a 
position to evaluate and make timely 
judgments about a tenant’s eligibility for 
an emergency transfer and asked that 
participating jurisdictions be permitted 
to designate the owner of HOME- 
assisted rental housing as the entity that 
determines whether a tenant has met the 
conditions for an emergency transfer. 

Commenters said HUD’s 
interpretation of ‘‘under a covered 
housing program’’ is reasonable and fair 
if applied only to an owner of a 
property, and noted that a state housing 
agency administering project-based 
section 8 under 24 CFR part 883 does 

not ‘‘control’’ assisted units, nor does a 
HOME participating jurisdiction. 
Commenter said this notion of control 
should be explicitly stated in the 
regulatory text. 

HUD Response: This final rule 
maintains the provisions in the 
proposed rule that the participating 
jurisdiction is the covered housing 
provider for purposes of developing and 
issuing an emergency transfer plan. The 
final rule also iterates that the 
participating jurisdiction must 
determine whether a tenant qualifies for 
an emergency transfer under the plan, as 
provided under the proposed rule. 
Individual project owners, however, 
will be involved in implementing the 
emergency transfer plan, including at a 
minimum transferring tenants to other 
units as provided in the emergency 
transfer plan and the written agreements 
required under section 92.504. The final 
rule includes changes to reflect this 
owner involvement. In this final rule, 
HUD removes language that was in the 
proposed rule’s HOME regulations 
about the participating jurisdiction’s 
designee. The HOME regulations do not 
discuss a participating jurisdiction’s 
designee. Section 92.504(a) of the 
HOME regulations explains how a 
participating jurisdiction can carry out 
its program. HUD also removes language 
about a participating jurisdiction or its 
designee from the proposed HTF 
regulations, as the HTF regulations in 24 
CFR part 93 place responsibilities on a 
‘‘grantee.’’ In this final rule, the HTF 
regulations for VAWA explain the 
responsibilities of grantees and owners, 
rather than participating jurisdictions, 
or their designees, and owners. 

More generally, as explained earlier, 
this final rule no longer uses the term 
control to describe which units 
individuals may transfer to, and instead 
uses defined terms, internal emergency 
transfer and external emergency 
transfer, to describe transfer 
possibilities. 

Rule Change: Section 92.359 of this 
final rule discusses VAWA 
responsibilities in the HOME program 
only for owners and participating 
jurisdictions. Section 93.356 of this final 
rule discusses VAWA responsibilities in 
the HTF program only for owners and 
grantees. 

Comment: Any required 
recertification should only occur after a 
tenant has been transferred. 
Commenters said HUD should clarify 
that any required recertification, for 
example due to the change in household 
composition if the perpetrator no longer 
lives in the unit, should occur only after 
the tenant has been transferred. A 
commenter said that the covered 
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12 See page 11 of the following PowerPoint 
presentation http://nhlp.org/files/00%20Slides%20

housing provider would, however, be 
free to change the size of the unit, if unit 
size eligibility is altered. 

HUD Response: This rule does not 
impose any new requirements regarding 
recertification. Existing program 
regulations and policies govern. 

Comment: Residents should be 
allowed to transfer without losing their 
subsidy. Commenters suggested that 
where there is no ‘‘safe and available’’ 
unit subsidized under the same covered 
program and under the administration 
of the tenant’s current housing provider, 
but a unit is available in a separate 
property or in another property where 
the provider has made an agreement 
with the other property’s housing 
owner, then the transfer should be 
accomplished through a negotiated 
‘‘termination, or move out’’ and priority 
‘‘move-in’’ at another site. A commenter 
said this could be accomplished using 
Tenant Rental Assistance Certification 
System (TRACS) database codes that 
will not require establishing new 
eligibility, but will enable a transfer of 
subsidy to another property so that the 
tenant will not have to risk loss of 
subsidy by having to meet income limits 
as required for a first-time eligibility 
determination. 

HUD Response: HUD appreciates the 
suggestions of these commenters. 
Because HUD is unable to provide 
regulatory text that will address every 
feasible scenario, HUD program offices 
will supplement the regulatory text on 
how specific fact scenarios should be 
addressed under the requirements of the 
HUD-covered program at issue. 

Comment: Residents requesting 
emergency transfer should be offered a 
reasonable time to establish eligibility 
for other programs. A commenter 
recommended that HUD provide a 
victim seeking an emergency transfer a 
reasonable time period, consistent with 
lease bifurcation provisions, to establish 
eligibility for other covered housing 
programs. 

HUD Response: In this rule, HUD 
declines to set a time period for victims 
seeking emergency transfers to establish 
eligibility for other programs. In the case 
of bifurcation, the reasonable time 
period applies so that tenants may be 
protected from immediate eviction 
when a perpetrator leaves a unit. In the 
case of tenants requesting emergency 
transfers under VAWA, the tenant is not 
facing eviction, and although it may be 
unsafe for tenants to remain in their 
units, emergency transfers are subject to 
whether there is a safe and available 
unit to which the tenant may transfer. 
As discussed earlier in this preamble, 
the requirement to transfer victims who 
qualify for and request an emergency 

transfer does not end at a specific time, 
but remains until the victim informs the 
housing provider that the victim no 
longer seeks the transfer, or the victim 
no longer receives housing or assistance 
under a covered housing program. As 
also stated earlier in this preamble, 
tenants seeking emergency transfers 
may apply for housing under a new 
program, but emergency transfer 
obligations under VAWA do not 
supersede any eligibility or other 
occupancy requirements that may apply 
under a covered housing program. 

Comment: Tenants should generally 
remain responsible for rent while 
temporarily relocated. A commenter 
said it has been its practice that, for all 
emergency transfers, the tenant remains 
responsible for the rent of its unit 
during the period of the tenant’s 
temporary relocation. The commenter 
said any mitigating circumstance to 
having the tenant remain responsible for 
the rent during temporary relocation 
would be addressed on a case-by-case 
basis to ensure that the victim does not 
lose eligibility for continued housing 
assistance. 

HUD Response: HUD appreciates the 
commenter’s suggestion on how the 
commenter handles emergency 
transfers. This final rule does not set 
requirements for recovery of lost rent for 
tenants who may be temporarily 
relocated. The program regulations that 
apply to the covered housing govern 
who bears the cost of lost rent. 

Comment: Explain whether a housing 
provider can terminate assistance to a 
perpetrator when an emergency transfer 
happens. Commenters asked whether 
management can terminate assistance to 
the perpetrator. A commenter asked if 
termination is permitted whether the 
termination would take place when the 
emergency transfer happens or when the 
victim asserts a VAWA crime has been 
committed. 

HUD Response: Housing providers 
that seek to terminate assistance to a 
perpetrator or an alleged perpetrator 
must ensure they are following existing 
program regulations and policies, 
including lease policies, which allow 
for such termination, as well as any 
applicable state and local laws. Housing 
providers should also ensure that 
tenants are aware that commission of 
crimes under VAWA may result in 
termination. 

Comment: HUD should work with 
other organizations and agencies to 
transfer victims. Commenters stated that 
HUD needs to make use of available 
local and State resources for emergency 
transfer, and suggested that contacts be 
made with local shelters that house 
VAWA victims, as well as sheriffs’ 

offices that have relationships with 
shelters, for advice and direction. 
Commenters stated that tenants should 
be informed of these resources and 
assistance should be provided to tenants 
to use these resources, if a tenant 
becomes a victim of a VAWA crime. 
Commenters stressed the importance of 
sharing the personal information of 
tenants only when necessary and then 
only to protect the victim. 

HUD Response: HUD appreciates the 
suggestion of working with other 
organizations experienced in helping 
victims of domestic violence, dating 
violence, sexual assault, or stalking, to 
help facilitate transfers to a safe location 
or to provide a safe location for victims. 
In this final rule, HUD requires 
emergency transfer plans to describe 
policies to assist a tenant to make an 
emergency move when a safe unit is not 
immediately available for transfer, and 
encourages policies that include 
outreach activities to organizations that 
assist or provide resources to victims of 
domestic violence, dating violence, 
sexual assault, or stalking. As to sharing 
personal information, this final rule 
maintains the provisions in the 
proposed rule that emergency transfer 
plans must incorporate strict 
confidentiality measures, and HUD’s 
model emergency plan contains a 
section on confidentiality that specifies 
that the housing provider will keep 
confidential any information that the 
victim submits about an emergency 
transfer unless the victim gives the 
housing provider written permission to 
release the information or disclosure is 
required by law. 

Comment: HUD and housing 
providers should take proactive steps to 
implement emergency transfer plans. 
Commenters said HUD should oversee 
and ensure accountability for each 
covered housing program’s emergency 
transfer plan. Commenters said tenants 
seeking transfers may be directed 
differently depending on the covered 
housing program and covered housing 
provider, and suggested that HUD 
Regional offices could lead transfer 
efforts within their area, similar to 
efforts undertaken by HUD’s Chicago 
Multifamily Regional Office. HUD’s 
Chicago Regional Multifamily Office 
help to facilitate transfers needed by 
victims of domestic violence by helping 
to identify vacancies and striving to 
have the transfer occur between 48 
hours and 2 weeks depending upon the 
victim’s need and the availability of safe 
units.12 Commenter said HUD 
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multifamily field offices, PHAs, or the 
contract administrator can assist in 
identifying assisted housing within 
different properties. Commenters also 
said HUD should encourage PHAs to 
work regionally to identify available 
units. 

Other commenters said HUD can 
provide guidance to covered housing 
programs so that emergency transfer 
policies are institutionalized and 
implemented at all levels of the agency 
and survive employee turnover. 
Commenters said housing agencies 
should take measures to shorten transfer 
wait times, and to give survivors 
specific timeframes on when they can 
expect to be transferred. Commenters 
cited an example of a transfer policy 
that is working is from the Philadelphia 
Housing Authority. Commenters further 
suggested said that HUD encourage 
regional planning for emergency 
transfers and regional cooperative 
agreements or working groups between 
various housing providers of different 
housing programs and victim advocates. 

HUD Response: HUD appreciates the 
information on how certain HUD offices 
and PHAs have addressed emergency 
transfer situations, and such 
information will aid HUD in 
development of guidance and best 
practices. 

Comment: HUD needs to better 
explain how emergency transfers will 
work for the HCV program. A 
commenter said that HUD’s discussion 
of emergency transfers in conjunction 
with the HCV program’s portability 
feature oversimplifies the issues faced 
by the covered provider administering 
the HCV program and needs further 
explanation. The commenter said HUD 
conflates a tenant’s use of portability 
(moving with assistance between 
jurisdictions) and moving from one 
housing unit to another in the same 
jurisdiction. The commenter said the 
rule indicates that a provider may not 
terminate assistance if a family leaves 
subsidized privately owned housing 
without notifying the PHA. The 
commenter asked if this means that a 
PHA may not terminate assistance based 
on the family moving out of the unit 
without notice to the PHA that may 
consider such a move as a material 
violation of the lease and pursue 
remedies such as recovering costs for 
reoccupying the unit from the former 
tenant. 

HUD Response: HUD’s HCV program 
regulations at 24 CFR 982.353(b) 
provide an exception to the prohibition 
against a family moving under 

portability provisions in violation of the 
lease. This exception provides that if the 
family has complied with all other 
obligations of the voucher program and 
has moved out of the assisted dwelling 
unit in order to protect the health or 
safety of a household member who is or 
has been the a victim of domestic 
violence, dating violence, sexual 
assault, or stalking and who reasonably 
believes the household member to be 
threatened with imminent harm from 
further violence by remaining in the 
dwelling unit (or if any family member 
has been the victim of a sexual assault 
that occurred on the premises during 
the 90-calendar-day period preceding 
the family’s move or request to move), 
and has otherwise complied with all 
other obligations under the Section 8 
program, the family may receive a 
voucher from the initial PHA and move 
to another jurisdiction under the HCV 
Program. 

For example, a program participant is 
a victim of dating violence and moves 
out of the assisted dwelling unit and 
into an emergency shelter because the 
victim reasonably believes to be 
threatened with imminent harm from 
further violence by remaining in the 
unit. The victim fails to promptly notify 
the PHA of the absence in violation of 
the PHA’s policy on absence from the 
unit. The PHA determines that the 
victim has violated PHA policy on 
absence from a unit. The PHA 
undertakes proceedings to terminate 
assistance and terminates the Housing 
Assistance Payment (HAP) contract with 
the owner. The program participant also 
notifies the PHA that the program 
participant is a victim of dating violence 
and moved out of the unit because the 
program participant reasonably believes 
to be threatened with imminent harm 
from further violence by remaining in 
the dwelling unit. The PHA makes a 
written request to the program 
participant to submit documentation 
about the incident or incidents of dating 
violence. In response to the request, a 
Certification of Domestic Violence, 
Dating Violence, Sexual Assault, or 
Stalking is submitted to the PHA. 
Because the absence from the unit was 
a result of domestic violence, dating 
violence, sexual assault, or stalking and 
the victim reasonably believed to be 
threatened with imminent harm from 
further violence by remaining in the 
dwelling unit, the PHA halts 
proceedings to terminate assistance. The 
PHA would then issue a new voucher 
allowing the program participant to 
search for housing. If the program 
participant indicates the desire to move 
to an area outside of the PHA’s 

jurisdiction, the PHA follows the 
provisions for portability under 24 CFR 
982.355. The program participant moves 
to the jurisdiction of another PHA with 
continued assistance. This move, 
however, does not relieve the family of 
any financial obligations on the original 
lease. 

4. Documentation and Verifications 
Comment: Clarify what forms are 

required for implementation of VAWA. 
Commenters requested information 
about forms required for non-project- 
based section 8 households to use 
VAWA. Another commenter asked 
whether housing providers have 
discretion to determine documentation 
requirements. 

HUD Response: Except for 
documentation for emergency transfers, 
as previously discussed, documentation 
provisions and requirements are set out 
in § 5.2007 of this rule, and reflect the 
statutory documentation provisions in 
VAWA 2013. Housing providers must 
accept any one of the forms of 
documentation listed in § 5.2007, at the 
discretion of the victim of domestic 
violence, dating violence, sexual 
assault, or stalking. Under the statute 
and this rule, housing providers may 
accept another form of documentation 
provided by the applicant or the tenant, 
but the provider must still accept all of 
the other forms of documentation 
described in the rule. In the case of 
conflicting evidence, housing providers 
must accept one of the three forms of 
third-party documentation described in 
§ 5.2007. 

Comment: Certification forms should 
not differ for different programs. 
Commenters said there should be one 
VAWA certification form, and the exact 
same form should be used by both 
Public and Indian Housing and 
Multifamily Housing, because using 
different forms, which may expire or be 
changed at different times, is confusing 
and unnecessary. 

HUD Response: HUD agrees and has 
created a certification form that will be 
used for all covered programs. 

Comment: The 14-day time period 
should not strictly apply to all third- 
party documentation requirements in 
cases of conflicting evidence. 
Commenters stated that some VAWA 
victims may not be able to acquire the 
proper documentation within 14 
business days. Commenters suggested 
there be a longer period of time for 
victims to be able to provide third-party 
documentation. A commenter said this 
is especially important in large cities 
where there is often a waiting period for 
supportive services. Another commenter 
said law enforcement, court, or 
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administrative agency records can take 
a long time to obtain, as could medical 
documentation from a hospital. The 
commenter recommended that 60 days 
is a more reasonable period to obtain 
such documentation. Commenters said 
HUD should consider adding language 
to address what should occur when a 
tenant seeks requested documentation 
but cannot obtain the documentation 
due to a nonresponsive third party. A 
commenter said that if the tenant tries, 
but cannot procure the requested 
information, the housing provider 
should be instructed to make a decision 
based on the available evidence. 

Commenters said that when victims 
are fleeing or have fled abuse, they can 
lack access to records and it can take 
time to understand their legal rights 
when information is shared. The 
commenters recommended that HUD 
allow 28 business days from the date the 
written request for documentation was 
received to obtain third-party 
documentation, and allow housing 
providers to use their discretion to 
extend the deadline past 28 days. 

Other commenters said that the 14- 
day time period should also apply to 
third-party documents, but the covered 
housing provider should be able to 
extend this time period, particularly if 
the tenant demonstrates that the tenant 
has begun the process of obtaining the 
third-party documentation. A 
commenter suggested that the victim be 
required to request any extension within 
the initial 14-day time period. Another 
commenter said the time period is 
appropriate with the understanding that 
local agencies have the discretion to set 
a longer locally appropriate time period 
and that policies governing these time 
periods for PHAs are subject to public 
review and board approval as part of 
agencies’ planning processes. 

HUD Response: HUD understands 
that some VAWA victims may not be 
able to acquire third-party 
documentation within 14 business days. 
Under this final rule, tenants will have 
30 days—generally the period of one 
rent cycle—to submit third-party 
documentation in cases of conflicting 
evidence. Housing providers may grant 
extensions where appropriate. 

Rule Change: Section 5.2007(b)(2) of 
the proposed rule is revised to state that, 
in cases of conflicting information, 
covered housing providers may require 
an applicant or tenant to submit third- 
party documentation within 30 calendar 
days of the date of the request for the 
third-party documentation. 

Comment: The 14-day time period 
should apply to third-party 
documentation requirements. In 
contrast to the above commenters, other 

commenters stated that 14 days is 
reasonable. A commenter stated that if 
an individual is in an unsafe situation, 
submission of documentation should be 
complete in 14 business days (or less) to 
ensure a prompt response to a request 
for relocation. Another commenter said 
that if this is a true emergency and the 
family needs to be relocated, 10 
business days, excluding holidays and 
weekends, should be sufficient, and if 
there are mitigating circumstances the 
housing provider can allow for 
additional days. 

HUD Response: The third-party 
documentation requirements are not 
requirements for an emergency transfer, 
but are requirements for documenting 
an occurrence of domestic violence, 
dating violence, sexual assault, or 
stalking when there is conflicting 
evidence. 

Comment: Clarify that housing 
providers can require third-party 
certification when it is unclear whether 
domestic violence occurred, or who is 
the victim. Commenters said that HUD’s 
implementing guidance and forms 
should reflect that housing providers 
can require third-party certification 
when there is not clear evidence that 
domestic violence incident occurred, or 
there is a question about which 
occupant is the victim. 

HUD Response: This rule and HUD’s 
Notice of Occupancy Rights that will be 
distributed to tenants and applicants 
both advise that housing providers have 
the right to request third-party 
documentation in order to resolve 
conflicts in situations where the 
housing providers have received 
conflicting evidence. With that 
exception, HUD does not read VAWA 
2013 as allowing for housing providers 
to request third-party documentation. 
Housing providers should speak to the 
victim to try and clarify any information 
the housing provider believes is not 
clear. In accordance with VAWA 2013, 
HUD declines to allow housing 
providers to require third-party 
documentation of an occurrence of 
domestic violence, dating violence, 
sexual assault, or stalking in any 
situation except for those involving 
conflicting evidence. 

Comment: HUD should provide 
clarification regarding situations where 
housing providers receive conflicting 
evidence. Commenters said that HUD 
should explain that the party providing 
third-party documentation when two 
parties claim VAWA protections in the 
same incident is not automatically 
deemed the victim, as perpetrators 
sometimes obtain a restraining order, 
protective order, or file a police report 
as forms of continued abuse, control, or 

retaliation. A commenter said many 
survivors are unable to timely access 
courts or law enforcement due to 
language barriers, disabilities, cultural 
norms, or safety concerns. Another 
commenter said that, rather than 
terminate the tenancy of the party who 
fails to provide third-party verification 
when conflicting evidence is received 
from both parties claiming VAWA 
protections, housing providers should 
use a grievance hearing or 
administrative review process to 
determine which party is the victim to 
be protected by VAWA. 

Another commenter said HUD should 
clarify protocol for addressing equally 
compelling and competing claims, 
including ones with court actions 
pending. The commenter said that, 
frequently, households with competing 
VAWA claims also have court actions 
pending simultaneously and those cases 
may continue for years without a final 
resolution, and statuses that are 
apparently final can later change or 
have to be reconsidered. 

Another commenter said situations in 
which cross-complainants submit 
conflicting third-party documentation, 
such as opposing orders of protection, 
create intractable situations for housing 
providers, which are not in a position to 
adjudicate family disputes or identify 
the primary aggressor. The commenter 
asked that HUD relieve PHAs of the 
obligation to afford VAWA protections 
to either complainant if documentation 
fails to identify a primary aggressor, or 
if third-party documents are themselves 
in conflict as to which complainant is 
the victim and which complainant is the 
perpetrator. 

HUD Response: HUD appreciates the 
points raised by the commenters and 
will consider them in drafting guidance 
to assist housing providers who receive 
conflicting evidence. 

Comment: Any form of third-party 
documentation should be acceptable in 
cases where there is conflicting 
evidence. Commenters said that, based 
upon the proposed list of acceptable 
alternative documentation, victims 
could encounter difficulty documenting 
evidence of a crime committed under 
VAWA in conflicting statement cases 
when, at the discretion of the covered 
housing provider, ‘‘statements or other 
evidence’’ are not accepted, and the 
victim is required to submit 
documentation from a professional or 
law enforcement. Commenters said that, 
in many cases, a victim of domestic 
violence, dating violence, stalking, or 
sexual assault does not report the 
incidents to law enforcement and may 
not utilize the assistance of a 
professional and, therefore, the only 
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form of third-party documentation 
available may be witness statements or 
other evidence which, under the 
proposed regulations, may not be 
acceptable forms of documentation if 
left to the discretion of the covered 
housing provider. 

HUD Response: The list of acceptable 
third-party documentation provided in 
this rule is the list provided in VAWA 
2013. The statute provides that, if a 
covered housing provider receives 
documentation that contains conflicting 
information, the covered housing 
provider may require an applicant or 
tenant to submit third-party 
documentation in one of the forms 
described in the statute, which are the 
same forms HUD describes in this rule. 

Comment: Emphasize that survivors 
can choose which form of 
documentation to submit under the law, 
without further specifications. 
Commenters stated that the use of ‘‘or’’ 
in the section of VAWA 2013 that lists 
forms of documentation means that 
neither HUD nor a covered housing 
provider can eliminate the acceptability 
of one of the three listed documentation 
forms. Another commenter said that 
because many victims are reluctant to 
report abuse for fear of retaliations or 
other repercussions, self-certifications 
that the tenants are victims of domestic 
violence based solely on their own- 
signed attestation on a HUD-approved 
certification form should be recognized 
as an available option. Another 
commenter stated that, in the preamble 
to HUD’s final rule implementing 
VAWA 2005, HUD asserted that victims 
could choose whether to submit self- 
certification or third-party 
documentation, and this still applies. 

Commenters stated that PHAs and 
project owners are demanding Orders of 
Protection, Harassment orders, Trespass 
Orders, or police reports, contrary to 
HUD’s directive to PHAs and project 
owners that third-party documentation 
cannot be required. Commenter said 
some PHAs and project owners require 
documentation that is ‘‘current,’’ such 
as a less than 30-day old police report. 
Additionally, commenters said some 
PHAs and project owners are requiring 
multiple forms of proof. Commenter 
said the regulations must be clear on 
this section in order to reduce these 
unlawful and onerous documentation 
practices, as they were in 2005. 

Other commenters suggested adding 
to proposed § 5.2007 language that 
provides that nothing should be 
construed to require a participant to 
provide documentation other than the 
self-certification form, except in the case 
of conflicting evidence. 

HUD Response: HUD appreciates 
commenters pointing out that the rule 
could more clearly state that victims of 
domestic violence, dating violence, 
sexual assault, and stalking can choose, 
at their discretion, which form of 
documentation to submit, including 
self-certifications, except in the case of 
conflicting evidence. HUD has clarified 
this is § 5.2007, as well as in the 
housing rights notice, and the self- 
certification form. 

Rule Change: Section 5.2007(b) of the 
proposed rule is revised in this final 
rule to state that applicants or tenants 
may submit, at their discretion, any one 
of the listed forms of documentation. 

Comment: Housing providers should 
not have to accept self-certification. 
Commenters said housing providers 
should have discretion in determining 
the documentation requirements. A 
commenter said this is particularly the 
case with respect to the ability for 
housing providers to accept self- 
certification and the ability to determine 
when third-party documentation will be 
required, such as in instances when a 
housing authority receives conflicting 
information. The commenter said these 
documentation requirements can be 
maintained in the housing authority’s 
written policies in order to ensure 
consistent application of documentation 
requirements. Other commenters stated 
that housing providers should be able to 
create their own certification form that 
could be used instead of the HUD- 
approved form. 

A commenter said relying on self- 
certifications to qualify applicants 
leaves the housing provider vulnerable 
to penalties that may be imposed as a 
result HUD program audits, and the 
imposition of penalties causes 
disruptions and delays in the program, 
which adversely affect the program’s 
ability to provide services to those that 
need them. The commenter 
recommended that the rule should state 
that responsible entities accept self- 
certification as a last resort. Another 
commenter said self-certification, even 
if supported by a police report, should 
not be mandated as sufficient proof, and 
that housing providers must be 
permitted to require third-party 
verification or other documentation 
signed by a professional from whom the 
victim has sought assistance directly 
relating to domestic violence, dating 
violence, sexual assault, or stalking, or 
the effects of abuse. Another commenter 
said that the statute does not establish 
a hierarchy of documentation, so the 
rule should not limit the circumstances 
under which a housing provider can 
seek third-party documentation. A 
commenter said that if a program is 

allowed to accept self-certification then 
it is likely that parties will make an 
allegation, withdraw the allegation days 
later, and then make another allegation 
when the relationship is challenged 
again. The commenter said this will 
generate a considerable investment of 
time to identify alternate housing, 
determine eligibility, and bifurcate the 
lease—all to have the allegation 
withdrawn or proven false. 

HUD Response: HUD appreciates the 
commenters’ concerns, but HUD 
interprets VAWA to require that 
housing providers accept self- 
certification if that is the form that a 
tenant or applicant provides, except in 
cases involving conflicting evidence. In 
addition, as HUD noted in response to 
an earlier comment, this is not a new 
policy. In implementing VAWA 2005, 
HUD explained that victims could 
choose whether to submit self- 
certification or third-party 
documentation. 

The statute also requires that HUD, or 
other appropriate housing agency 
covered under the law, approve the 
certification form. In order to avoid 
inconsistent requirements, HUD 
declines to allow housing providers to 
use their own certification forms in lieu 
of HUD’s form. Under VAWA 2013 and 
this final rule, however, housing 
providers may allow victims of 
domestic violence, dating violence, 
sexual assault, or stalking to use a 
certification form that the housing 
provider has created, as long as it is 
clear that victims do not need to use 
that form and can use the HUD form 
instead (again, except for cases where 
there is conflicting evidence). 

Comment: Housing providers should 
not have discretion to evaluate 
truthfulness of allegations. A 
commenter stated that housing 
providers may not have the necessary 
expertise and experience to evaluate 
whether there is a credible threat of 
domestic violence or other crime under 
VAWA that may be mitigated by a 
move, and training housing providers to 
help them gain that experience could be 
costly. This commenter further stated 
that victims may be reluctant to disclose 
their victimization to owners or 
management agents for a variety of 
reasons, including shame, 
embarrassment, or fear of retribution, 
and it would be more appropriate for 
housing providers to refer the tenants to 
their caseworkers to evaluate the 
truthfulness of the victim’s allegations. 

HUD Response: HUD understands and 
appreciates commenter’s point that 
victims may be reluctant to disclose 
incidents of domestic violence, dating 
violence, sexual assault or stalking to 
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housing providers, but the rule 
maintains the documentation 
requirements that are provided in 
VAWA 2013. Housing providers must 
accept signed self-certification forms for 
documenting incidents of domestic 
violence, dating violence, sexual 
assault, or stalking, so they will not be 
evaluating the truthfulness of 
allegations. Similarly, as described in 
the section on emergency transfers, 
housing providers must accept a signed 
written statement from VAWA victims 
that they qualify for emergency 
transfers, so housing providers will not 
be evaluating whether a threat of 
domestic violence may be mitigated by 
a move. 

Comment: Housing providers should 
not have to request certification in 
writing. A commenter said it is overly 
burdensome to require the housing 
provider to have to put in writing a 
request to the victim to provide 
certification following a request from 
the victim for assistance under VAWA. 
The commenter said to make this a 
requirement of housing providers may 
result in unintended consequences if 
the provider fails to document but 
continues to assist the victim. 

HUD Response: HUD’s rule follows 
VAWA 2013 in stating that housing 
providers may request documentation in 
writing and lay out procedures for how 
a housing provider may respond if it 
does not receive a timely response to the 
request. 

Comment: Explain how housing 
providers can verify VAWA claims in 
light of confidentiality concerns. 
Commenters questioned how, 
considering confidentiality concerns, a 
housing provider could verify a claim 
that an individual owes money to a 
former housing provider (for damages to 
a unit, for example) for VAWA-related 
reasons, and not for another reason. A 
commenter asked what would happen if 
the applicant and previous management 
company have different stories as to 
whether the money was owed for a 
VAWA-related reason or another reason. 

HUD Response: As previously stated 
in this preamble, HUD will provide 
guidance to covered housing providers 
as to how to determine whether 
domestic violence, dating violence, 
sexual assault, or stalking was the 
reason behind adverse factors that could 
jeopardize tenancy or participation in a 
HUD program. 

5. Content of the Certification Form and 
the Notice of Occupancy Rights 

a. Certification Form 

Comment: The certification form 
should be readable and define necessary 

terms. Commenters said that HUD’s 
increased use of plain language and 
precise regulatory language throughout 
the proposed certification form 
significantly improves readability and 
comprehension of the rights conveyed, 
as compared to the previous forms. 
Commenters said these improvements 
should be incorporated into the final 
version of the certification form. 

In contrast, another commenter said 
that the certification form is not 
designed to be comprehensible to 
applicants and participants, and 
Microsoft Office 365 Word reports a 
poor Flesch Readability Ease measure. 
The commenter also said that the form 
uses the term ‘‘responsible entity’’ 
without ever indicating who or what 
that entity is. 

HUD Response: HUD has revised the 
certification form to make it easier to 
understand. In addition, the revised 
certification form does not use the term 
‘‘responsible entity.’’ 

Comment: The certification form 
should be changed in certain ways. 
Commenters commended HUD for 
abbreviating the space for descriptive 
text and discouraging disclosure of 
unnecessary details, but suggested the 
form should be changed in other ways. 
The commenters said the introductory 
paragraph regarding ‘‘Alternate 
Documentation’’ should be modified to 
explain that the victim or someone 
acting on behalf of the victim has the 
option of submitting alternative 
documentation instead of the 
certification form and, only in cases 
where the responsible entity receives 
conflicting statements, may the 
responsible entity require third-party 
documentation. Commenters said the 
form should also indicate that a 
responsible entity’s request for third- 
party documentation must be made in 
writing. Additionally, commenters said 
the list of available alternate 
documentation should mirror the 
proposed regulatory language at 
§ 5.2007(b)(1). Other commenters said 
that the form should direct responsible 
entities to accept self-certification as a 
last resort, or the form should include 
information on whether an individual 
has third-party documentation and a 
space to provide information on any 
barriers that exist to obtaining third- 
party documentation. 

Another commenter said that the 
language used on the form to indicate 
the time period to submit 
documentation should mirror the 
proposed regulatory language. 
According to the commenter, the form 
says the deadline to submit 
documentation to a responsible entity is 
14 days from the date that the entity 

submits a written request, rather than 
the proposed regulatory deadline of 14 
days from the date that the tenant/
applicant receives a written request. The 
commenter stated that the proposed 
certification form currently requests 
both the date and time of the 
incident(s), and said the request for the 
time is overly burdensome, as the victim 
may not recall it, or may be seeking 
certification based on a series of 
incidents. Similarly, other commenters 
said victims may not be able to recall 
dates, particularly if multiple events are 
involved. The commenters 
recommended that the form be revised 
to request date(s) and time and location 
of incident(s) ‘‘if known.’’ Similarly, a 
commenter recommended the 
certification line read that it is to certify 
that the information provided on this 
form is true and correct ‘‘to the best of 
my knowledge and recollection.’’ 

In addition, commenters said the 
confidentiality clause at the end of the 
certification form should be amended to 
say that employees may not disclose, 
reveal, or release information, except to 
the extent that disclosure is consented 
to by the victim in a time-limited 
written release. The commenters said 
that the proposed form’s inclusion of 
the ‘‘Public Reporting Burden’’ 
paragraph should be removed, but if this 
paragraph has to be on the form, it 
should be moved to the end of the form 
and the confidentiality paragraph 
should be moved higher on the form. 

Another commenter said that the 
signature block should include the 
warning that the signatory is making 
such statements under penalty of 
perjury. 

A commenter said that the 
certification should specially call out 
that the resident or participant is to take 
steps to ensure that the perpetrator does 
not learn of the new unit location, and 
if the victim allows the perpetrator back 
into the new unit then the victim may 
be denied a future emergency transfer if 
requested again. 

In the interest of lessening the 
administrative burden on housing 
providers, a commenter suggested HUD 
allow the responsible entity to make an 
oral, rather than written, request for 
documentation. The commenter said 
this is especially important in 
emergency situations where there may 
not be a contact address for the victim, 
and when the alleged perpetrator may 
be put on notice of the victim’s request 
for assistance should a written request 
be sent to the household. 

HUD Response: HUD’s revised 
certification form clarifies that victims 
may complete the certification form, or 
may submit third-party documentation, 
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for reasons described elsewhere in this 
preamble. In addition, the Notice of 
Occupancy Rights, which all tenants 
and applicants will receive at the same 
time they receive the certification form, 
explains that it is the tenant or 
applicant’s choice, which form of 
documentation to submit, except for 
cases where there is conflicting 
evidence. HUD declines to amend the 
certification form to discuss that a 
request for third-party documentation 
must be in writing, since the provider 
may only ask for third party 
documentation in cases of conflicting 
evidence, and then the certification 
form would not be applicable at that 
point. 

HUD appreciates commenters 
pointing out that the list of available 
alternate documentation in the 
proposed certification form differed 
from the types of alternate 
documentation described in VAWA 
2013 and the proposed rule. As a result, 
HUD has amended this language on the 
certification form so that it properly 
reflects the statutory and regulatory text. 
HUD has also revised the form to clarify 
that the deadline to submit 
documentation to a responsible entity is 
14 business days from the date that the 
tenant or applicant receives a written 
request. Further, HUD has revised the 
certification form to incorporate 
commenters’ suggestion that victims 
should specify the date(s) and time(s) of 
incidents if known. In addition, the 
certification signature block is revised to 
say that the information provided is true 
and correct to the best of the knowledge 
and recollection of the person who fills 
out the form. HUD has also accepted 
commenters’ suggestion of moving the 
confidentiality paragraph higher on the 
form and moving down the paragraph in 
the public reporting burden, in order to 
emphasize the confidentiality 
provisions. 

HUD declines to amend the 
certification form to say that employees 
may not reveal or release information, as 
HUD uses the term ‘‘disclose’’ to 
encompass revealing, or releasing. 
Because it is standard for waivers of 
confidentiality provisions to be time- 
limited, HUD accepts the proposal to 
add that victims must consent to 
disclosure in a time-limited written 
release. HUD also makes this change in 
24 CFR 5.2007(c)(2)(i). However, HUD 
declines to alter the signature block to 
say that the signatory is making 
statements under penalty of perjury. 
The signature block states that 
submission of false information could 
jeopardize program eligibility and could 
be the basis for denial of admission, 
termination of assistance, or eviction, as 

terminating or denying assistance are 
actions within HUD’s jurisdiction. 

HUD also will not revise the 
certification form to say that the 
resident or participant is to take steps to 
ensure that the perpetrator does not 
learn of the new unit location. This 
purpose of this certification form is to 
document incidents of domestic 
violence, dating violence, sexual 
assault, or stalking, and is not 
documentation for emergency transfers. 
The model emergency transfer plan 
explains that the resident is urged to 
take all reasonable precautions to be 
safe. 

HUD understands commenter’s 
rationale for the request to allow 
housing providers to make oral, rather 
than written, requests for 
documentation. However, the provision 
requiring a written request is in VAWA 
2013, and such requirement provides a 
record for tenants and applicants and 
housing providers as to compliance 
with the documentation provisions of 
this rule. HUD notes that, where 
possible, housing providers should give 
written documentation requests to 
victims in person. 

b. Notice of Occupancy Rights 
Comment: The notice of occupancy 

rights should be more readable and 
accessible. Commenters said that the 
notice of occupancy rights in the 
proposed rule is inaccessible to many 
and should be shortened or simplified. 
A commenter said that Web sites that 
measure text readability determined that 
the notice required the reader to have 
advanced education. Commenters said 
the notice must use simple, direct 
language. Another commenter said the 
use of statutory language and terms is 
appropriate and necessary in some 
contexts, but inclusion of the statutory 
provisions can decrease the reader’s 
ability to understand and use the 
information. The commenter 
recommended including definitions for 
particularly complex terms used in the 
notice. 

Other commenters suggested that the 
notice use plain-language. A commenter 
explained that someone may not relate 
to the words ‘‘victim’’ or ‘‘perpetrator,’’ 
but they may relate to this language: ‘‘if 
someone has harmed another person in 
the home, there are options available.’’ 
Commenters stated that a number of 
sentences in the notice are lengthy, with 
complicated sentence structures, and 
they include more detail than necessary. 
Commenters provided examples of 
sentences in the notice that could be 
simplified, including changing: ‘‘Also 
attached is a HUD-approved 
certification form for documenting an 

incident of domestic violence, dating 
violence, sexual assault, or stalking for 
a tenant who seeks the protections of 
VAWA as provided in this notice of 
occupancy rights and in HUD’s 
regulations’’ to ‘‘A form is attached to 
this notice. You can fill out this form to 
show that you are a victim of domestic 
violence, dating violence, sexual 
assault, or stalking, and that you wish 
to use your rights under VAWA.’’ A 
commenter said simpler wording would 
also facilitate translation into other 
languages. 

HUD Response: HUD appreciates 
commenters’ suggestions and has 
revised the notice of occupancy rights to 
make it more easily readable. However, 
as discussed below, the notice does use 
the terms ‘‘abuser’’ and ‘‘perpetrator.’’ 
HUD believes language that ‘‘somebody 
may have harmed another’’ is too vague 
and that the terms ‘‘abuser’’ and 
‘‘perpetrator’’ are easily understandable. 

Comment: The notice should use 
different language for accuracy and 
effect. Commenters said that the term 
‘‘abuser’’ is used throughout the Notice 
of Occupancy Rights, but that HUD’s 
notice needs to also include the term 
‘‘perpetrator,’’ in order to reference 
perpetrators of sexual assault or 
stalking. A commenter further said the 
notice should not use language that 
excludes victims who are not fleeing or 
escaping abuse, such as victims of 
sexual assault, and should thus use 
words such as ‘‘looking for help,’’ 
‘‘healing’’ or ‘‘recovering’’ in referencing 
their current circumstances. 

Commenters also said the text of the 
notice itself, and not a footnote, should 
make it clear that despite the name of 
the law, VAWA protection is available 
regardless of sex, gender identity, sexual 
orientation, disability, or age. A 
commenter further stated that sections 
of the notice use the phrase ‘‘may not,’’ 
such as ‘‘you may not be denied 
admission or denied assistance,’’ and 
that changing the language to ‘‘must 
not’’ sends a stronger message about the 
degree to which VAWA prohibits such 
discrimination. 

A commenter recommended that the 
section of the notice on removing the 
abuser from the household, the notice 
should say ‘‘HP can (rather than ‘‘may’’) 
choose to divide your lease. . .’’ to 
more clearly convey that the housing 
provider has the discretion to bifurcate 
a lease. The commenter said that the 
notice does not mention that the 
remaining tenant can try to establish 
eligibility for another housing program 
covered by VAWA, and tenants may not 
be aware of this option. The commenter 
further said the notice should be 
clarified to say the housing provider 
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may, but is not required to, ask for 
documentation. Another commenter 
stated that it did not know whether 
‘‘divide’’ means to ‘‘bifurcate’’ and 
requested that HUD clarify. The 
commenter said that if ‘‘divide’’ does 
mean ‘‘bifurcate,’’ the notice should 
make clear to tenants that an owner, and 
not a PHA, can divide the lease. A 
commenter said that, in the section on 
documenting that one has been a victim, 
the notice should clarify when a 
housing provider is exercising 
discretion, and ensure that tenants and 
applicants understand that the housing 
provider is not required to, but is merely 
allowed to, extend the 14-day time 
period to submit documentation. 

Commenters said the notice also 
needs to make clear that the tenant or 
applicant asserting VAWA protections 
can choose which form of acceptable 
documentation to provide, except in 
circumstances where there is conflicting 
evidence. The commenter further said 
that in discussing the types of 
documentation that could be provided 
as a record of Federal, State, tribal, 
territorial, or local law enforcement 
agency, providing one or two examples 
(e.g., restraining order, protective order, 
etc.) would be helpful. 

A commenter stated that, in the 
section of the notice of reasons a tenant 
may be evicted, it should be clear that 
victims can be evicted or terminated if 
the housing provider demonstrates that 
the victim’s continued tenancy poses an 
‘‘actual and imminent threat’’ to other 
tenants or employees, and should 
explain what this means. The 
commenter suggested this section also 
note that eviction or termination should 
be pursued only when there are no other 
actions that could be taken to reduce or 
eliminate the threat. 

Commenters said the notice is 
addressed to ‘‘all tenants and 
prospective tenants,’’ and this appears 
to cover even eligible households that 
have not applied for assistance. 
Commenters said HUD should only 
require providers to notify existing 
participants and applicants. A 
commenter said the notice grossly 
oversimplifies the process required to 
remove a member from the household. 
The commenter said the provider and 
other household members must 
cooperate to remove a member who has 
some property rights to the housing or 
assistance, and it is not the provider 
alone who can divide the lease or 
remove the abuser from the household. 

Other commenters said the form 
contains extraneous information. A 
commenter stated that the first bullet 
describing documentation includes a 
description of the information contained 

in the certification, but if participants 
and applicants receive the certification 
form, the notice need not describe its 
contents. The commenter further stated 
that after listing professionals who may 
provide documentation, the notice 
contains a parenthetical that says, 
‘‘(collectively, ‘‘professional’’),’’ and this 
extra language adds nothing. 

A commenter said the transfer right 
must be described in the proposed 
notice in more detail for a tenant to 
sufficiently be able to act on that right 
and to understand that this is an 
emergency transfer and not a traditional, 
slow transfer process, and the notice 
should explain any necessary 
documentation requirements. A 
commenter said the language should not 
use the term ‘‘another unit’’ because it 
gives the impression that the move is 
only to a unit within the existing 
covered housing project. The 
commenter said the language should 
state that ‘‘if you reasonably believe 
there is a threat of imminent harm from 
violence if you stay in the same unit or 
development where you live now, or if 
you are a victim of sexual assault that 
recently happened at your development, 
you have the right to ask for an 
emergency transfer to a different unit, 
including a unit in a different 
development, different type of 
affordable housing, and in a different 
location.’’ The commenter said the 
notice should also emphasize that 
requests for transfers and the location of 
the move will be kept confidential. 

Another commenter said the notice 
should include language that informs an 
applicant of the possibility of 
overcoming a negative rental, tenant, or 
criminal history if that history relates to 
their victimization. The commenter said 
this will allow a survivor to obtain and 
provide appropriate information to the 
covered housing program at the outset 
of the application process. 

HUD Response: HUD appreciates 
these comments and has revised the 
Notice of Occupancy Rights to more 
accurately reflect the scope of VAWA 
protections. The revised notice states in 
the text, and not only in a footnote that 
the VAWA protections are not only 
available to women, but are available 
equally to all individuals. Further, the 
notice uses the term ‘‘perpetrator’’ in 
addition to ‘‘abuser’’ in order to 
reference perpetrators of sexual assault 
and stalking. The proposed notice did 
not use the term ‘‘fleeing’’ and only 
referred to ‘‘escaping’’ an abusive 
relationship when providing victims of 
domestic violence with a resource, but 
the revised notice no longer discusses 
‘‘escaping’’ an abusive relationship. The 
revised notice now notes that after a 

lease bifurcation, remaining tenants can 
try to establish eligibility for another 
housing program covered by VAWA. 

HUD has also revised the notice as 
suggested by commenters to improve 
clarity. The notice now explicitly states 
that dividing a lease means the same 
thing as bifurcating a lease, but the 
notice does not specify which housing 
provider would bifurcate a lease, as this 
differs across programs. Housing 
providers that issue the notice of rights 
should clarify who is responsible for 
lease bifurcation. The revised notice 
also clarifies that a housing provider 
can, but is not required to, ask for 
documentation, and may but is not 
required to, extend the deadline to 
submit documentation. The revised 
notice also states that except for cases 
where there is conflicting evidence, it is 
the choice of the victim of domestic 
violence, dating violence, sexual 
assault, or stalking which form of 
documentation to submit. The notice 
also now states that examples of reports 
from law enforcement agencies and 
courts include police reports, protective 
orders, and restraining orders, among 
others. 

In response to the comment that the 
notice should explain when a tenant 
could be evicted or assistance could be 
terminated, the revised notice states that 
the VAWA protections may not apply if 
the housing provider can demonstrate 
that not evicting a tenant or terminating 
the tenant’s assistance would present a 
real physical danger that would occur 
within an immediate time frame, and 
could result in death or serious bodily 
harm to other tenants or those who work 
on the property. The notice explains 
that housing providers should only evict 
tenants or terminate assistance when 
they cannot take other actions to reduce 
or eliminate the threat. Further, the 
revised notice is addressed to tenants 
and applicants, rather than tenants and 
prospective tenants. The revised notice 
also explains the criteria for requesting 
an emergency transfer, but it does not 
provide further information on 
emergency transfers, which vary across 
housing programs and providers, and 
instead notifies tenants that their 
housing provider has an emergency 
transfer plan that contains more 
information, and tenants have a right to 
see the plan. 

There are some changes suggested by 
commenters that HUD did not make to 
the revised notice. HUD has not 
replaced the phrase ‘‘may not’’ 
throughout the notice to ‘‘must not.’’ 
HUD maintains that ‘‘may not’’ 
sufficiently denotes that an action is 
prohibited. HUD also declines to replace 
the word ‘‘may’’ in the sentence that 
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says a housing provider ‘‘may’’ bifurcate 
a lease with the word ‘‘can,’’ because 
HUD believes ‘‘may’’ better signifies that 
the housing provider has discretion 
whether to bifurcate a lease. The notice 
does not provide additional language 
regarding the mechanics of the 
bifurcation process, and the role of other 
household members. The notice says 
that the housing provider must follow 
Federal, State, and local eviction 
procedures, and that the housing 
provider may ask for documentation of 
the VAWA-covered incident(s). HUD 
declines to place additional 
responsibilities for removal of a 
perpetrator on a victim who has asked 
for that removal, as, due to household 
violence, the victim may be unable to 
provide it. Additionally, this notice 
includes the description of the 
certification form that will be attached, 
so that tenants and applicants know that 
they have a right to use that specific 
form. The form also retains the 
parenthetical that explains the use of 
the word ‘‘professional’’ later in the 
paragraph. Further, HUD declines to 
provide detail in this notice of basic 
protections about different ways in 
which somebody could be denied 
assistance, terminated from 
participation in, or be evicted from 
rental housing because somebody has 
been a victim of domestic violence, 
dating violence, sexual assault, or 
stalking. 

Comment: The notice should provide 
more resources and information. 
Commenters said the notice should also 
include the Rape, Abuse and Incest 
National Network (RAINN) hotline for 
victims of sexual assault to supplement 
the hotline number already provided for 
victims of domestic violence. A 
commenter also suggested the notice 
include a blank space where the 
housing provider can insert contact 
information for local legal services and 
victim services providers. Another 
commenter recommended that HUD 
revise the notice to indicate to tenants 
that the notice is not an exhaustive list 
of tenant protections, and they are 
entitled to many additional protections 
at the state, local, and administrative 
level, and that they should consult their 
local PHA for information on rights 
afforded in their respective jurisdiction. 

A commenter suggested that the 
notice encourage tenants or applicants 
who think they may qualify for VAWA 
protections to seek the assistance of a 
legal services attorney or victim services 
provider. 

HUD Response: HUD’s Notice of 
Occupancy Rights has been revised to 
include spaces for housing providers to 
fill in contact information for relevant 

organizations, including victim service 
providers or legal aid attorneys, that 
may be able to assist victims of domestic 
violence, dating violence, sexual 
assault, or stalking. HUD encourages 
housing providers to include contact 
information on the notice for local 
organizations, as these organizations 
may be in the best position to 
understand the victim’s situation and 
available options. In addition, or where 
housing providers do not know of local 
organizations or none are available, 
housing providers should include 
national resources, such as: The 
National Domestic Violence Hotline, 
which was listed on the proposed notice 
and is still listed on this final notice; the 
Rape, Abuse & Incest National 
Network’s National Sexual Assault 
Hotline at 800–656–HOPE, or at https:// 
ohl.rainn.org/online/ for victims of 
sexual assault; and the National Center 
for Victims of Crime’s Stalking Resource 
Center at https://
www.victimsofcrime.org/our-programs/
stalking-resource-center, for victims of 
stalking. 

The revised notice now explicitly 
states that tenants and applicants may 
be entitled to additional housing 
protections for victims of domestic 
violence, dating violence, sexual 
assault, or stalking under other Federal 
laws, as well as under State and local 
laws. 

Comment: The notice should be more 
specific on rights and responsibilities. 
Commenters said that rather than state 
that tenants may stay ‘‘in the unit for a 
period of time’’ until they can find 
alternate housing or establish eligibility 
under the HUD program, the notice of 
occupancy rights should be specific as 
to what this time is to ensure the 
victimized tenant is not left without 
secure housing. A commenter also 
stated that the notice should be clear 
about when a housing provider can 
request proof that an individual is 
requesting to move because of a VAWA- 
related incident. The commenter said 
that the notice states a housing provider 
‘‘may’’ ask for proof. Another 
commenter said that HUD’s discussion 
of confidentiality in the notice is overly 
simplified. The commenter said the 
notice states that information may be 
released if, ‘‘A law requires HP or your 
landlord to release the information.’’ 
The commenter said this phrase 
includes a broad array of possible 
disclosures not necessarily obvious to 
an ordinary reader, for instance, in 
connection with reviews by HUD staff, 
audits by HUD’s Inspector General, and 
to an independent public auditor, 
among other possibilities. Commenter 
said it may be unreasonable for HUD to 

develop a comprehensive list of how 
information may be disclosed in this 
notice, but the notice currently 
understates the potential for such 
disclosures. 

HUD Response: HUD’s Notice of 
Occupancy Rights describes basic 
VAWA protections that apply across all 
programs, which is why the notice 
states that tenants may stay in units for 
a period of time if a housing provider 
chooses to bifurcate a lease. The revised 
notice explains that housing providers 
may ask for documentation that an 
individual qualifies for an emergency 
transfer. The notice provides the criteria 
for qualifying for an emergency transfer, 
and it directs tenants to the housing 
provider’s emergency transfer plan for 
further information. HUD believes that 
providing notice that confidential 
information may be released if a law 
requires it is sufficiently broad to alert 
tenants and applicants of that 
possibility. 

Comment: HUD should create 
different notices for different housing 
programs to account for necessary 
variations. Commenters said HUD, and 
not a housing provider, is in the best 
position to create a series of different 
notices that outline how VAWA rights 
will apply in different housing 
programs. Other commenters said that 
permitting housing providers to 
customize the notice is very concerning 
because there is no mechanism for 
quality control and no way to ensure 
that the notices being distributed 
accurately reflect the VAWA 
protections, resulting in confusion and 
inconsistency. A commenter said that 
HUD should create different notices to 
prevent additional burdens on covered 
housing providers that would otherwise 
be expected to determine how VAWA 
2013 protections play out in their 
programs. Commenters said that, to the 
extent that HUD wishes for there to be 
a local point of contact for tenants and 
applicants, HUD should include blanks 
that would allow the housing provider 
to add contact information, but housing 
providers should not be ‘‘filling in the 
blanks’’ regarding programmatic 
operations. Another commenter 
specifically recommended that HUD 
create two separate notices, one 
targeting tenant-based recipients and 
another that targets households with a 
subsidy that is tied to the unit. 
Commenter said the current notice 
refers to ‘‘rental assistance,’’ which may 
be confusing to tenants subsidized by 
covered housing programs other than 
HCVs. 

HUD Response: HUD’s Notice of 
Occupancy Rights contains basic 
information that apply across all 
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programs, and the only information 
housing providers provide is the name 
of the housing provider, the relevant 
HUD program, and contact information 
for local organizations that may be able 
to assist victims of domestic violence, 
dating violence, sexual assault, and 
stalking. Therefore, HUD will not create 
notices for different housing programs. 
HUD has revised the notice to clarify 
that it applies to assistance under HUD- 
covered housing programs. 

Comment: The notice of occupancy 
rights is so important that it should be 
reissued for public comment with any 
changes after the issuance of the final 
rule. Commenters stated that creation of 
the Notice of Occupancy Rights is a 
crucial step in the VAWA 2013 
implementation process, particularly 
since the U.S. Department of Treasury 
and the U.S. Department of Agriculture 
will also utilize this notice in their 
housing programs. Commenters said 
that since the regulation has not yet 
been finalized, and changes will likely 
arise out of the notice and comment 
period, HUD should reissue the Notice 
for public comment after the issuance of 
the Final Rule. 

HUD Response: The changes that 
HUD has made to the Notice of 
Occupancy Rights respond to concerns 
by commenters that the language in the 
rule should be simplified and better 
explain protections provided under 
VAWA 2013 and HUD’s implementing 
regulations. HUD appreciates the 
comments and suggestions on changes 
to improve the Notice of Occupancy 
Rights, and has incorporated many of 
the changes. As a result, and because 
HUD maintains that there should be no 
further delay in providing tenants and 
applicants with the Notice of 
Occupancy Rights, HUD declines to 
seek further comment on the notice. 

6. Provision of the Notice of Occupancy 
Rights and Certification Form 

Comment: Include notice of VAWA 
protections in leases and other existing 
materials. A commenter stated that the 
legal rights of tenants can be ensured by 
attaching a copy of the statute to the 
tenant lease. Another commenter asked 
that any additions to leases about 
VAWA rights be written in simple, 
direct language and avoid legal jargon. 
Other commenters recommended that 
HUD incorporate the notification 
language into existing materials, such as 
the Tenants’ Rights and Responsibilities 
brochure. 

Other commenters said that while 
VAWA 2013 requires HUD to develop a 
notice of rights, the form of the notice 
is not prescribed in the statute. 
Commenters suggested that a separate 

notice is not required, and the 
commenters referenced a 2012 Senate 
Committee report saying that the 
Committee intended that notification be 
incorporated into existing standard 
notification documents that are 
provided to tenants. Commenters said 
that such incorporation would reduce 
administrative burden. A commenter 
said owners could be required to 
include language about VAWA 
protections in any notice of rejection or 
termination. The commenter said that 
since such notices must provide 
residents and applicants an opportunity 
to appeal eviction or termination, these 
notices would be an appropriate place 
to explain that being a victim of an act 
covered under VAWA would be 
grounds for reconsideration. According 
to the commenter, incorporation of 
VAWA protections into existing 
notification documents would dispense 
with the need for a separate document 
on VAWA protections. 

Another commenter stated that the 
notification process conflicts with the 
Paperwork Reduction Act by requiring 
more paper, and adding an individual 
document, rather than incorporating the 
notice into other documents, increases 
the chances that a tenant will not see 
the notification because a housing 
provider may forget to provide it, or 
because the tenant will not read it. 
Commenter further stated that housing 
providers should not be required to 
provide the entire VAWA policy in 
tenant selection plans or in House 
Rules. 

HUD Response: Regardless of the 
legislative history of VAWA 2013, the 
statute itself as enacted requires HUD to 
develop a notice of rights under VAWA 
and requires covered housing providers 
to submit that notice to a tenant or 
applicant at three specific times: (1) 
When an individual is denied residency 
under an assisted program; (2) when an 
individual is admitted to a dwelling 
unit assisted under the covered housing 
program; and (3) with any notification 
of eviction or termination of assistance. 
HUD believes that it is important to 
provide a separate notice of occupancy 
rights under VAWA to ensure 
applicants and residents are aware of 
these rights. Therefore, HUD requires 
that housing providers give a separate 
notice of housing rights to tenants at the 
times specified in this rule. 

HUD maintains the provisions in the 
proposed rule that require descriptions 
of VAWA protections in leases, lease 
addendum or contracts, as specified in 
the regulations for the HOME, HOPWA, 
ESG, and CoC programs. For public 
housing and section 8 programs covered 
by VAWA 2005, this rule does not 

eliminate any existing notification 
requirements. Prior to this rule 
becoming effective, 24 CFR 5.2005(a)(4) 
provided that a HUD-required lease, 
lease addendum, or tenancy addendum, 
as applicable, must include a 
description of specific protections 
afforded to the victims of domestic 
violence, dating violence, or stalking, as 
provided in this subpart. This final rule 
clarifies that this remains a requirement, 
and adds that a description of 
protections afforded to victims of sexual 
assault is also required. 

Rule Change: This final rule 
maintains existing 24 CFR 5.2005(a)(4) 
for programs covered by VAWA prior to 
the 2013 reauthorization, and adds 
sexual assault to the list of the types of 
victims covered by VAWA. 

Comment: HUD should not mandate 
including attachments with the notice of 
housing rights or certification form. 
Commenters said HUD should not 
require that the VAWA regulations be 
included with the notice of housing 
rights. Commenters said it is unlikely 
that many tenants or prospective tenants 
have the time or background knowledge 
to understand the full scope of their 
rights by reading the VAWA regulations 
and doing so may confuse or overwhelm 
them or cause them to ignore the entire 
document. Commenters suggested that, 
instead of providing a copy of the 
regulations, the notice should make the 
regulations available to tenants and 
applicants. Some commenters suggested 
providing a link to the regulations, 
perhaps in a footnote that would 
include the Federal Register citation for 
the final rule. 

Some commenters said that requiring 
providers to send copies of regulations 
is an overly burdensome requirement 
that would impose considerable cost on 
providers for printing and mailing 
without adding anything to most 
recipients’ understanding of their 
protections under VAWA. A commenter 
stated that tenants and applicants could 
potentially receive copies of the rule 
multiple times (as an applicant, if 
denied assistance, or if notified of 
termination or eviction), and there is no 
need to receive multiple copies of the 
regulations. Another commenter said 
including attachments of the regulations 
and a listing of local organizations 
offering assistance to victims of 
domestic violence is unnecessary and 
can lead to greater confusion for victims 
during a stressful time. 

HUD Response: HUD agrees that 
housing providers should not have to 
include a copy of the VAWA regulations 
every time they give a tenant or 
applicant the notice of housing rights 
and certification form, but the 
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regulations should be made available to 
tenants and applicants who request to 
see the regulations. Therefore, HUD 
revised the Notice of Occupancy Rights 
to provide a link to HUD’s VAWA 
regulations. Because not every tenant or 
applicant will be able to access these 
regulations on-line, the revised Notice 
of Occupancy Rights states that housing 
providers must make a copy of the 
regulations available to tenants and 
applicants who ask to see them. HUD 
also revised its model emergency 
transfer plan to remove the reference to 
an attachment of the regulations. The 
final model emergency transfer plan, 
however, maintains the reference to the 
attachment that lists local organizations 
offering assistance to victims of 
domestic violence, dating violence, 
sexual assault, and stalking, and HUD 
encourages housing providers to make 
this list available to tenant and 
applicants who ask for the list. 

Comment: The timing for submission 
of notification of occupancy rights 
should be changed. Commenters asked 
if, rather that distributing the notice of 
occupancy rights on three occasions, the 
notice could be provided to all 
applicants at the time they submit their 
original application. Other commenters 
said the notification process in the 
proposed regulations is burdensome and 
unnecessary because the vast majority of 
terminations and evictions are for 
reasons unrelated to VAWA. A 
commenter suggested that the notice be 
provided at the following times: When 
an application is rejected; at the time of 
entry into a covered program; and upon 
tenant request. Another commenter said 
that adding this notice and its 
attachments to each eviction notice adds 
an unwarranted due process procedure 
to an already overly burdened due 
process. The commenter sated that 
failure to serve such notice should not 
be grounds to appeal termination or 
eviction. Another commenter said 
providing the notice when an individual 
is provided assistance or admission is 
overkill because they will not be 
exercising VAWA rights at that time. 

Other commenters said that 
submitting these notices to all denied 
applicants could be administratively 
prohibitive. A commenter stated that for 
its HOME projects, it currently 
administers an online housing lottery 
that frequently results in tens of 
thousands of applications, many of 
which are pre-determined to be 
ineligible based on measures like 
income. Commenter said that such 
applicants do not receive rejection 
letters and it would be unreasonable, 
impracticable, administratively 
burdensome, and confusing to 

applicants, for commenter to send these 
families a VAWA notice. The 
commenter stated that it would more 
reasonable to provide the VAWA notice 
to those applicants who have been 
selected by the lottery and were 
subsequently interviewed but found to 
be ineligible. The commenter asked that 
the final rule provide such clarification 
for the benefit of agencies that are 
responsible for marketing units of 
covered programs. 

HUD Response: The VAWA statute 
itself requires the notice of occupancy 
rights and specifies when this notice 
must be submitted to tenants and 
applicants, and HUD has no authority to 
changes these statutory requirements. 
However, for purposes of the HOME 
program, the final rule clarifies that 
notice is not required upon any denial 
of HOME rental housing but rather any 
denial based on the owner’s tenant 
selection policies and criteria. 

Comment: Notification and 
certification forms should be given to 
existing tenants. Commenters stated that 
to reduce costs and time burdens to 
housing providers, VAWA forms should 
not have to be distributed to existing 
tenants outside of routine contacts in 
the year following the effective date of 
HUD’s final rule, and some suggested 
that the information could be given to 
tenants during the annual recertification 
process. Commenters said that generally 
every existing tenant undergoes 
recertification during any 12-month 
period, and while this means some 
tenants would not be notified for nearly 
one year after the effective date of the 
final rule, the VAWA protections are 
only relevant for existing tenants in 
response to a notice of termination or 
eviction, which would trigger the legal 
requirement to provide the VAWA 
notice and form anyway. Commenters 
said that HUD could post VAWA rights 
on its Web site for interested parties to 
access at any time. 

A commenter said that covered 
housing providers may not know which 
tenants are due a notice, or the provider 
may not know which program applies, 
so the notice should not be given to 
existing tenants until either 
recertification or lease renewal. Another 
commenter said that to lessen the rule’s 
administrative and financial burden, 
housing providers should be permitted 
to provide the notice at lease renewal. 

Other commenters recommended that 
HUD give housing providers flexibility 
regarding how to distribute the notices 
to existing tenants, in accordance with 
existing procedures. Other commenters 
emphasized that notice be given to all 
current tenants, regardless of whether 
their programs were previously covered 

by VAWA, because under VAWA 2005 
there was no uniform notice received by 
all tenants and VAWA 2013 includes 
new housing protections. Another 
commenter suggested that a general 
mailing to all of the tenants may be the 
only way to reach everyone in a timely 
manner. 

HUD Response: HUD agrees with 
some of the recommendations made by 
the commenters and under the final 
rule, housing providers must give all 
tenants the notice of occupancy rights 
and the certification form at annual 
recertification or lease renewal, or if 
there is no annual recertification or 
lease renewal, then at some other time, 
during the 12-month period following 
the effective date of this rule. 

Rule Change: This final rule includes 
new § 5.2005(a)(2)(iv) that states that 
during the 12-month period following 
the effective date of this rule, housing 
providers must give tenants the notice 
of occupancy rights and the certification 
form either during the annual 
recertification or lease renewal process, 
or, if there will be no recertification or 
lease renewal for a tenant during the 
first year after the rule takes effect, 
through other means. 

Comment: Notification should be 
provided annually at recertification, 
and at additional times. Commenters 
said the final rule should instruct 
housing providers to distribute the 
notice at additional times, including 
upon family break-up and as part of a 
tenant’s recertification or reexamination 
process. Commenters said that HUD 
should provide in the final rule that 
covered housing providers have 
discretion to provide the notice to 
tenants in other contexts, such as when 
a tenant raises safety concerns with the 
housing provider, but does not 
explicitly reference a VAWA crime. The 
commenters stated that submission in 
this context would provide housing 
providers and tenants with additional 
time to explore housing options—such 
as locating a victim services provider or 
legal services attorney, lease bifurcation, 
or emergency transfers, before an 
eviction or termination notice for a 
violation has been issued. 

Commenters also recommended that, 
at minimum, tenants should receive 
notice on an annual basis as a matter of 
course going forward to ensure 
distribution is not simply limited to 
times where the existing tenants are 
facing eviction or termination. A 
commenter suggested that HUD require 
housing providers to host routine 
information sessions, about tenants’ and 
covered program participants’ rights 
pursuant to VAWA and should require 
housing providers to review VAWA 
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13 Transcreation refers to the process of adapting 
a message from one language to another while 
maintaining its intent, style, tone and context. 

rights at all annual program 
recertifications. 

Another commenter stated that short 
notices indicating that more information 
is available in housing providers’ offices 
would aid disseminating information 
about VAWA protections, as would 
posting these notices in common area 
locations. Commenter also stated that it 
should be clear that staff of the housing 
provider is available to review this 
material with tenants and to answer 
questions. The commenter further 
suggested using all available media to 
alert tenants of VAWA protections, and 
to do so in easy to understand language. 

HUD Response: As discussed above, 
under this final rule, housing providers 
must give tenants the notice of 
occupancy rights and the certification 
form during either the recertification or 
lease renewal processes for the 12- 
month period following the effective 
date of this rule, or if there will be no 
recertification or lease renewal process 
during that 12-month period, through 
other means, in addition to providing 
the notice and form at the times 
specified in VAWA 2013, which times 
are included in HUD’s VAWA 
regulations. HUD believes these 
required distribution times are sufficient 
to inform all tenants in a HUD-covered 
housing program of their rights under 
VAWA, and therefore the final rule does 
not require housing providers to give 
tenants the notice of occupancy rights 
and the certification form on other 
occasions. Housing providers are free 
and encouraged to provide the notice 
and form to tenants at any additional 
times determined to be helpful in 
informing tenants of their rights under 
VAWA. HUD also encourages housing 
providers to post the notice of 
occupancy rights under VAWA in 
public areas such as waiting rooms, 
community bulletin boards, and lobbies, 
where all tenants may view them. HUD 
further encourages, but does not require, 
housing providers with Web sites to 
post the certification form and notice of 
occupancy rights under VAWA online. 
HUD also encourages housing providers 
to work with tenants, and applicants, 
who need help understanding their 
rights under VAWA, either directly, or 
by providing information about local 
organizations that could help. In 
addition, housing providers should be 
able to answer any questions about 
emergency transfer plans that they have 
developed. 

Comment: Notification and 
certification forms do not need to be 
submitted at recertification or to 
existing tenants. A commenter stated 
that Section 8 property managers are 
already required to include VAWA 

policies in tenant selection plans and 
house rules, and such a requirement 
could be added for other covered 
programs. The commenter stated that 
existing tenants are already aware of 
VAWA protections, so there should be 
no requirement to provide new 
information other than modifying house 
rules to incorporate new VAWA 
protections. Another commenter said 
HUD should refrain from imposing 
additional financial obligations onto 
HUD-covered housing programs beyond 
what is stipulated in the VAWA statute. 

HUD Response: This final rule does 
not require housing providers to give 
tenants the notice of occupancy rights 
and certification form on an annual 
basis, but only to give tenants the notice 
and form during the 12-month period 
following the effective date of this rule, 
either during recertifications or lease 
renewals, or if there will be no 
recertification or lease renewal process 
during that 12-month period, through 
other means. This requirement will help 
to ensure all tenants receive notice of 
their rights under VAWA 2013. 

Comment: HUD should translate the 
notice of occupancy rights and the 
certification form. Commenters asked 
who would have responsibility for 
translating VAWA-related documents. 
Many commenters requested that HUD, 
rather than the housing providers, 
translate the notice of occupancy rights 
and the certification form. A commenter 
said that forms should be translated 
based on project occupancy. Other 
commenters said that with 208,000 
covered providers, it would be a huge 
administrative burden and cost, and 
potentially create confusion and 
inconsistency if each provider were to 
create its own translation of these forms. 
A commenter said providing translated 
versions of the documents will help 
housing providers save limited 
resources, and perhaps apply these 
resources toward other language access 
needs. Commenters requested 
translation into languages including 
Arabic, Bengali, Bhutanese, Chinese, 
Egyptian Arabic, French, French Creole, 
Italian, Korean, Polish, Nepalese, 
Russian, Spanish and Vietnamese. 

Commenters said it would be very 
helpful if HUD translated the 
documents and posted them on HUD’s 
Web site. Commenters said that HUD’s 
translation of the notice and forms 
would be an important step towards 
ensuring that victims with limited 
English proficiency (LEP victims) would 
be aware of their rights under VAWA 
2013. Commenters said they believe that 
HUD is in a much better position than 
individual housing providers to provide 
translations expediently, particularly for 

languages with smaller constituencies. 
Commenters said that, in some areas, 
housing providers would not otherwise 
be directed by the LEP Guidance to 
provide translated copies of the notice, 
but would instead be directed by the 
LEP Guidance to orally interpret the 
notice’s contents. Commenters said that 
HUD has previously provided 
translations of forms, including the self- 
certification forms issued under VAWA 
2005 (in 13 languages), and translated 
versions of the VAWA 2005 lease 
addendum, as well as non-VAWA- 
related documents. 

The commenters said that centralizing 
translation responsibility at HUD 
imposes consistency and uniformity in 
translation, and allows for quality 
control, and would create a central 
place whereby advocates can express 
concerns about any inaccuracies with 
the translations. Commenters also said 
that it is important for HUD consider 
not only direct translation of 
notification/forms, but also 
transcreation 13 to ensure that the 
intended meaning resonates across 
cultures and languages. Another 
commenter said the version of the 
notice, as provided in the proposed rule, 
as written and in English, poses 
readability issues for those who do not 
read at more advanced levels. The 
commenter said that in translating the 
notice and certification form, HUD 
should ensure that they can be easily 
understood by those who read at 
different levels. Commenters 
encouraged HUD to not merely translate 
each word, but instead ensure the 
information is conveyed in a meaningful 
way for the average reader in other 
languages, which would include 
ensuring documents are written in plain 
language and are culturally competent. 

Another commenter said that it 
believes VAWA 2013’s mandate that 
HUD develop a notice of housing rights 
includes developing translated versions 
of the notice. Commenter said covered 
housing providers should not be 
charged with developing any version of 
the notice or the VAWA self- 
certification form, including these 
forms’ non-English-language 
counterparts. 

HUD Response: As HUD provided 
following enactment of VAWA 2005, 
HUD will translate the notice of housing 
rights and certification form and post 
them on HUD’s Web site. HUD 
appreciates commenters’ request on 
ensuring the notice of occupancy rights 
certification forms are understandable 
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across languages and cultures. Housing 
providers who have LEP applicants and 
tenants who do not read a language that 
HUD has translated the form and notice 
into may have to provide those 
applicants and tenants with a notice and 
form translated into languages they do 
understand, in accordance with HUD’s 
LEP guidance. 

Comment: The rule should provide 
ways to ensure all individuals, 
regardless of language or reading ability, 
understand the protections of VAWA. A 
commenter stated that, because not all 
LEP applicants and tenants can read 
their native language, and certain LEP 
individuals communicate in languages 
that are unwritten, HUD should 
emphasize in the final rule the 
importance of providing culturally 
competent, sensitive interpretation of 
the notice when any LEP individual 
requires oral interpretation. Commenter 
asked that housing providers make 
available interpreters who are qualified 
to do sight translation and that, for 
languages that do not meet the HUD 
threshold requirement for translating 
vital documents, tenants be given a 
document stating: ‘‘This is an important 
document that could affect your housing 
rights. If you read this language, please 
call for further assistance.’’ A 
commenter said this would allow those 
populations with smaller numbers to 
understand they need to call to receive 
oral interpretation of important 
information. Similarly, the commenter 
said, appropriate notification should be 
placed on documents indicating that 
sign language interpretation is available. 
Other commenters asked HUD to 
provide additional guidance for housing 
providers on how to provide VAWA 
information in a culturally competent 
way that would not jeopardize victims’ 
safety or confidentiality. 

HUD Response: HUD appreciates 
commenters’ concerns about ensuring 
that tenants understand VAWA 
protections. Housing providers must 
comply with all applicable fair housing 
and civil rights laws and requirements 
in the implementation of VAWA 
requirements. This includes, but is not 
limited to, the Fair Housing Act, Title VI 
of the Civil Rights Act, Section 504 of 
the Rehabilitation Act, and the 
Americans with Disabilities Act. See 24 
CFR 5.105(a). For example, housing 
providers must provide reasonable 
accommodations for individuals with 
disabilities, such as a reasonable 
accommodation to any requirement that 
the emergency transfer request be in 
writing, and must help certain survivors 
put their request in writing, if requested 
or where the need for such assistance is 
obvious. Individuals with disabilities 

may request a reasonable 
accommodation at any time to any 
program rules, policies, or practices that 
may be necessary. 

Housing providers must also ensure 
that communications and materials are 
provided in a manner that is effective 
for persons with hearing, visual, and 
other communication-related 
disabilities consistent with Section 504 
of the Rehabilitation Act, the Americans 
with Disabilities Act, and their 
implementing regulations. Housing 
providers must provide appropriate 
auxiliary aids and services necessary to 
ensure effective communication, which 
includes ensuring that information is 
provided in appropriate accessible 
formats as needed, e.g., Braille, audio, 
large type, assistive listening devices, 
and sign language interpreters. 

With respect to LEP obligations, 
providers must take reasonable steps to 
ensure meaningful access to their 
programs and activities to LEP 
individuals. Please see the Department’s 
Final Guidance to Federal Financial 
Assistance Recipients: Title VI 
Prohibition Against National Origin 
Discrimination Affecting Limited 
English Proficient Persons (LEP 
Guidance), http://www.lep.gov/
guidance/HUD_guidance_Jan07.pdf. 
This final rule does not require housing 
providers to do more than is required by 
HUD’s LEP guidance. However, HUD 
encourages housing providers to strive 
to ensure that all applicants and tenants 
have notice of their rights under VAWA. 

Rule Change: In this final rule, HUD 
has inserted a new subsection under 
Subpart L at 24 CFR 5.2011 that 
references fair housing and civil rights 
statutes and requirements. 

Comment: Clarify housing providers’ 
responsibilities related to providing 
notice of occupancy rights and the 
certification form. Commenters asked 
whether housing authorities must 
provide the actual certification form in 
the Notice of Occupancy Rights or 
whether including language in the letter 
is sufficient. Commenters also asked 
whether housing providers need to 
document in tenant files that that they 
provided the required VAWA notices to 
tenants at the required times, or whether 
adopting and implementing the policy 
of providing the notices at admission is 
sufficient. Another commenter 
suggested the notice of occupancy rights 
include an ‘‘acknowledgement of 
receipt’’ section to be signed by 
household members age 16 and above 
when the notice is provided at 
admission, recertification, or upon the 
threat of eviction or termination, but 
obtaining a signature after being denied 
housing seems impractical. 

A commenter said that all adult 
family members should be given notice 
of any proposed action by the housing 
provider due to a VAWA-related 
incident, and said a minimum of 30 
days’ notice should be provided. The 
commenter said that if the victim has 
fled the unit and given the housing 
provider a new address, then the 
provider should send notice to the new 
address. 

Another commenter asked if there a 
timeframe by which HUD will be 
required to develop this notice, and 
whether covered housing providers will 
be required to use, distribute, and abide 
by this notice, or whether it will be 
optional. 

A commenter said that HUD’s 
proposed rule would have required 
covered housing providers to give the 
notice of occupancy rights and 
certification form to applicants and 
tenants along with ‘‘any notification of 
eviction or notification of termination of 
assistance,’’ but many different 
notifications are generated in the course 
of holdover, licensee, and termination of 
tenancy proceedings. The commenter 
asked HUD to specify which documents 
constitute a ‘‘notification of eviction’’ or 
‘‘notification of termination of 
assistance,’’ and clarify that housing 
providers are only required to give a 
tenant the notice once during the course 
of any tenancy termination or eviction 
proceeding. 

HUD Response: VAWA 2013 and 
HUD’s VAWA regulations require 
covered housing providers to give 
tenants and applicants both the 
certification form and the notice of 
rights. The certification form and the 
notice of rights that housing providers 
will use are being published with this 
final rule. It is a statutory requirement 
to provide both the form and the notice 
of rights at the times specified in VAWA 
2013 and in HUD’s VAWA regulations. 
Housing providers that do not comply 
with the statutory and regulatory 
requirements are in violation of program 
requirements. Among the other times 
specified in this rule, housing providers 
are required to give the notice of rights 
and the certification form to tenants 
with any initial notification of eviction 
or termination of assistance. However, 
housing providers do not need to 
provide the notice and rights and 
certification form with subsequent 
notices sent for the same infraction. 

HUD’s final rule does not require 
housing providers to document in 
tenant files that they provided the 
required notice at the required times, 
nor does HUD’s final rule require an 
‘‘acknowledgement of receipt.’’ Further, 
this final rule does not provide 
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14 In some rare cases, a student status may make 
be an additional reason why someone would be 
ineligible for continued Section 8 assistance. See 
‘‘Final Rule Eligibility of Students for Assisted 

Housing Under Section 8 of the U.S. Housing Act 
of 1937’’ at 70 FR 77742 implementing Section 327 
of HUD’s Fiscal Year 2006 appropriations, Title III 
of Public Law 109–115, and HUD’s guidance 

‘‘Eligibility of Students for Assisted Housing Under 
Section 8 of the U.S. Housing Act of 1937; 
Supplementary Guidance’’ at 71 FR 18146. 

additional notification requirements for 
housing providers that take actions due 
to a VAWA-related incident, as housing 
providers may not know that an 
incident is VAWA-related. As described 
elsewhere in this preamble, under 
VAWA 2013 and HUD’s final rule, 
housing providers are prohibited from 
denying or terminating assistance to or 
evicting a victim protected under 
VAWA, solely on the basis that the 
tenant is a victim under VAWA. 
Housing providers, however, may ask 
tenants or applicants to provide a form 
of documentation specified in the 
statute and in this rule to show they are 
subject to VAWA protections. 

Comment: The notice of occupancy 
rights should be distributed to all 
persons, and not just heads of 
households. Commenters urged HUD to 
distribute the notice of occupancy rights 
to all persons and to find various means 
and times at which to distribute a copy 
of the notice to every existing individual 
adult tenant, not just the head of 
household, to ensure the notice is not 
only seen by an abuser or perpetrator. 
Commenters suggested distributing the 
notice during such meetings as an in- 
person recertification or reexamination 
increases the likelihood that all adult 
members of the household are present 
and will receive copies of the notice. 
The commenters said that HUD’s final 
rule should require covered housing 
providers to prominently post the notice 
in visible, regularly-used common areas 
where other information is made 
available (e.g., community bulletin 
boards, housing authority waiting areas, 
laundry rooms etc.), and HUD should 
encourage housing providers to take 
advantage of other community events as 
opportunities to distribute the notice of 
occupancy rights. Another commenter 
suggested HUD consider allowing 
applicants to designate an alternate 
‘‘safe address’’ to receive the VAWA 
notice. 

HUD Response: HUD appreciates 
these suggestions and agrees with 
commenters that housing providers 
should do their best to ensure that all 
adult members of a household and not 
just the head of household receive the 
notice of rights and certification form. 
Section 5.2005 of this rule requires that 
the notice and certification form be 
provided to each applicant and to each 
tenant. In addition, as discussed earlier 
in this preamble, housing providers will 

be required to give the notice and form 
to existing tenants during the 
recertification and lease renewal 
processes for the 12-month period 
following the effective date of this rule. 
In the limited circumstances where 
there may be no recertification or lease 
renewal process for a tenant during the 
12-month period following the effective 
date of this rule, housing providers will 
be required to give the notice and form 
to tenants through some other means 
within the 12-month period after this 
rule becomes effective. 

7. Lease Bifurcation 

a. Reasonable Time Periods To Establish 
Eligibility and Find New Housing 

Comment: 90 days to establish 
eligibility for a program or find new 
housing after a lease is generally 
reasonable. Some commenters 
expressed agreement with the time 
periods to establish eligibility for 
assistance provided in the proposed 
rule, saying they are sufficient to 
establish eligibility for a covered 
program or find alternative housing. 
Other commenters stated that the time 
periods are reasonable but extensions 
should be permitted. Commenters stated 
that this time period should be at least 
90 days, with one commenter saying it 
should be up to one year. Commenters 
stated that in areas where there are 
housing shortages it may take longer to 
find other housing, that it can be 
complicated to navigate the housing 
system, and victims may stay with their 
abusers for fear of losing their housing. 
Other commenters suggested a 
minimum of 90 days should be allowed 
with an extension of 90 days in 30-day 
increments, each at the discretion of the 
housing provider on a case-by-case 
basis, based on a victim’s documented 
progress being made toward establishing 
eligibility to remain in the property, 
determining if an emergency transfer 
can be arranged, or finding alternative 
housing. 

HUD Response: This final rule 
maintains the combined 90-day time 
period for establishing eligibility for a 
program and finding new housing, and 
the combined 60-day extension period. 
Unlike the proposed rule, this final rule 
does not divide the time to (1) establish 
eligibility for a HUD program, and (2) 
find new housing into 60 and 30-day 
time periods, nor does the final rule 
divide the allowable extension for 

establishing eligibility and finding new 
housing into two 30-day time periods. 
HUD removes the divisions so that 
victims have the flexibility to use the 
overall time period allowed to establish 
eligibility and find new housing in a 
way that most benefits the victim. 

However, as explained further below, 
HUD clarifies in this final rule that the 
90-day time period will not apply in 
situations where there are statutory 
prohibitions to its application. The 90- 
day period also will not apply where the 
lease will expire prior to termination of 
the 90-day period, and, as a result of the 
lease expiration, assistance is 
terminated. However, the expiration of 
the lease will not necessarily terminate 
assistance in the HOPWA program. 

HUD stresses that the reasonable time 
period to establish eligibility following 
a lease bifurcation is triggered only in 
situations where the tenant removed 
from the unit is the one family member 
whose characteristics qualified the rest 
of the family to live in the unit or 
receive assistance. In many covered 
housing programs, including HOME, 
HTF, ESG, RHSP, and Section 221(d)(3), 
the reasonable time period provisions of 
this rule related to lease bifurcation will 
never be triggered because the family’s 
eligibility is based on the characteristics 
of the family as a whole, not the 
characteristics of any one family 
member. Therefore, the eligibility of 
remaining tenants in these covered 
housing programs will have already 
been established at the time of 
bifurcation. For the Section 236, public 
housing, and Section 8 programs, which 
allow pro-ration of rent or assistance for 
certain families where eligibility has not 
been established for all members, the 
remaining tenants following a VAWA 
lease bifurcation might still need to 
establish their eligibility for the covered 
housing program if they have not 
provided documentation of satisfactory 
immigration status.14 

For each covered housing program, 
HUD has reviewed the governing 
statutes and explains in the below chart 
why remaining tenants might not have 
established eligibility for a program, and 
in those circumstances, specifically 
what may impact the prescribed 90- day 
time period for those remaining family 
members to either establish eligibility 
for a covered housing program or to find 
new housing following a VAWA lease 
bifurcation. 
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Possible eligibility limitations Regulatory provision Reasonable time period 
to remain in unit 

Sections 202/811 PRAC and 
SPRAC.

Age (for Section 202) and Dis-
ability (for Section 811).

24 CFR 5.2009 ............................. 90 days or when the lease ex-
pires, whichever is first. 

Section 202/8 ................................. Age; Immigration Status ............... 24 CFR 5.2009 ............................. 90 days or when the lease ex-
pires, whichever is first; 30 days 
if immigration status is an eligi-
bility limitation. 

HOPWA ......................................... HIV/AIDS ...................................... 24 CFR 574.460 ........................... 90 days to 1 year. 
HOME ............................................ ....................................................... 24 CFR 92.359 ............................. All residents already meet eligi-

bility. 
HTF ................................................ ....................................................... 24 CFR 93.356 ............................. All residents already meet eligi-

bility. 
ESG ............................................... ....................................................... 24 CFR 576.409 ........................... All residents already meet eligi-

bility. 
CoC ................................................ Qualifying Disability (for Perma-

nent Supportive Housing); 
Chronically Homeless Status.

24 CFR 578.75 ............................. Until expiration of the lease. 

RHSP ............................................. ....................................................... 24 CFR 5.2009 ............................. All residents already meet eligi-
bility. 

Section 221(d)(3)/(d)(5) ................. ....................................................... 24 CFR 5.2009 ............................. All residents already meet eligi-
bility. 

Section 236 (including RAP) .......... Immigration Status ........................ 24 CFR 5.2009 ............................. 30 days to meet eligibility. 
Public Housing ............................... Immigration Status ........................ 24 CFR 5.2009 ............................. 30 days to meet eligibility. 
Section 8 HCV Voucher ................ Immigration Status ........................ 24 CFR 5.2009 ............................. 30 days to meet eligibility. 
Section 8 PBV Voucher ................. Immigration Status ........................ 24 CFR 5.2009 ............................. 30 days to meet eligibility. 
Section 8 PBRA and Mod Rehab/

SRO.
Immigration Status ........................ 24 CFR 5.2009 ............................. 30 days to meet eligibility. 

As shown in the above chart, under 
the Section 202 and Section 811 
programs, there are requirements that 
the tenant be 62 or older (section 202) 
or disabled (section 811). Section 202 of 
the Housing Act of 1959 (12 U.S.C. 
1701q) (section 202) and section 811 of 
the National Affordable Housing Act (42 
U.S.C. 8013) (section 811) require units 
to be leased to eligible low-income 
disabled persons or families. Under the 
Section 202 and Section 811 statutes, 
HUD cannot continue to subsidize a 
unit for remaining family members after 
a lease has been bifurcated if at least one 
of the remaining family members has 
not established eligibility for the 
program. Therefore, although this 
regulation provides that if a landlord 
chooses to bifurcate a lease under 
VAWA for a unit with a Project Rental 
Assistance Contract (PRAC) under the 
Section 202 or Section 811 programs, 
and the remaining family members have 
not established eligibility for the 
program, the landlord must provide a 
reasonable time period of 90 days for 
the remaining family members to 
remain in the unit, HUD will no longer 
be able to provide a subsidy to that unit 
during the time when it has not been 
established that an eligible individual is 
residing in the unit. 

The above chart also provides a 
shorter reasonable time period in cases 
where the remaining tenant in a unit 
covered under the 202/8 program, 
Section 236 program, public housing, or 
a Section 8 assisted unit is not eligible 
because of immigration status. This is 

because Section 214 of the Housing and 
Community Development Act of 1980 
(42 U.S.C. 1436a(d)(4)) requires that 
assistance under these programs be 
terminated after 30 days if the 
remaining family member has not 
submitted documentation evidencing a 
satisfactory immigration status or a 
pending appeal of a verification 
determination of the family member’s 
immigration status. 

Rule Change: This final rule revises 
§ 5.2009(b) to combine the paragraphs 
and respective time periods that provide 
reasonable time periods for establishing 
eligibility for a covered housing 
program and finding new housing after 
a lease bifurcation. HUD revises this 
section to clarify that covered housing 
providers who choose to bifurcate a 
lease must provide remaining tenants 
who have not already established 
eligibility for the program 90 calendar 
days to establish eligibility for a covered 
housing program or find alternative 
housing. Further, HUD revises this 
section to state that this 90-calendar-day 
period will not be available to a 
remaining household member if 
statutory requirements of the covered 
program prohibit it, and that the 90-day 
calendar period also will not apply 
beyond the expiration of a lease, unless 
program regulations provide for a longer 
time period. 

Comment: The time periods set out in 
the rule need to be changed or clarified. 
Some commenters said the reasonable 
time periods for establishing eligibility 
after bifurcation or finding new housing 

should be lengthened. Commenters 
recommended that the reasonable time 
to establish eligibility to remain in 
housing after bifurcation be extended to 
120 days, consistent with HUD policies 
that allow 120 days for tenants in HUD’s 
multifamily programs to provide 
information to maintain continued 
housing assistance. Commenters also 
said the extension is necessary because 
survivors may have poor credit, prior 
arrests, or a prior eviction as a result of 
the abuse, and may be unable to access 
identification documents taken by 
abusers. A commenter said that HUD 
justified using 90 days for reasons 
related to obtaining a social security 
number, but if it can take up to 90 days 
just to provide a single piece of 
information, additional time is 
necessary to apply for and establish 
eligibility for a program. 

Commenters said that there are 
certain parts of the eligibility process 
that are out of the control of the housing 
provider as well as the household 
members, such as income verifications 
by third parties. In instances where the 
survivor cannot establish eligibility, 
commenters recommended that an 
additional 60 days or more be granted. 
Commenters cited a critical shortage of 
affordable and public housing as the 
reason for a need for a longer time 
period. Another commenter said that, 
under the HCV program, 30 calendar 
days to find alternative housing is not 
a reasonable timeframe, taking into 
account voucher holders’ success rate 
and low local vacancy rates. Commenter 
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said that, for the HCV Program, the 
initial term of the voucher issued to the 
family to find an eligible unit is 60 days, 
and for HUD-Veterans Affairs 
Supportive Housing (HUD–VASH), it is 
120 days. 

A commenter said it understands the 
desire to establish uniform time periods 
to ensure that expectations are clear for 
both survivors and housing providers, 
but a system that focuses on activities 
and goals, rather than strict timelines, 
would better recognize the external and 
domestic violence-related barriers to 
housing. The commenter said that, if an 
explicitly-defined time limit is 
necessary, HUD allow housing 
providers to waive the requirement 
whenever needed. 

In contrast to the above comments, 
other commenters said an eligibility 
determination can generally be 
completed in significantly less than 60 
days, and suggested that 90 days should 
be established as the maximum amount 
of time allowed to establish eligibility. 
A commenter suggested that once a 
family is determined to be ineligible for 
a program, the family should be given 
30 days to vacate the unit. Some 
commenters said the rationale for the 
combined 90-day time period is unclear. 
Another commenter asked when the 
victim would not be able to establish 
eligibility, and when a reasonable time 
period to find other housing would be 
necessary. 

Other commenters suggested that it 
should not take long to establish 
eligibility for the HUD program as 
properties have the household’s most 
recent certification and necessary 
information. A commenter said that 60 
days is too long for the initial period to 
establish eligibility, given the current 
waiting lists for individuals and families 
already determined to be eligible and, in 
the interest of lessening the burden on 
housing providers, HUD should permit 
PHAs the discretion to shorten the 
initial period to establish eligibility up 
to 30 days. Other commenters said it 
would take more time to find new 
housing than it would to establish 
eligibility in tight housing markets, and 
suggested that HUD reverse the 
timeframes to provide remaining 
occupants 30 calendar days to establish 
eligibility and, if they cannot, 60 
calendar days to find alternative 
housing. Commenters said that, 
whatever time period is granted, it 
should not be separated into two 
distinct time periods since that is 
confusing and the potential is high that 
the family will not start looking until 
after they are determined to not be 
eligible. Commenters said these time 
periods provided in the proposed rule 

appear to ignore the complexity of 
bifurcation of a lease under the HCV 
program where, in addition to 
establishing eligibility and locating 
alternative housing, a household may 
also need to negotiate a new lease. 

A commenter requested clarification 
from HUD regarding the PHA’s 
responsibilities during this initial 
period and whether only the tenant’s 
eligibility needs be established, and it is 
not the case that the PHA must have 
processed the new paperwork and have 
either the unit ready for move-in or the 
assistance ready for the tenant’s use 
within this initial period. A commenter 
said the burden should be on the tenant 
to meet their obligation to provide the 
required information to establish 
eligibility within this initial period. 

Another commenter said that, in an 
era of greatly diminished financial 
resources to administer existing housing 
programs, housing providers should be 
able to choose at their discretion to 
provide the tenant time to establish 
eligibility and find new housing as the 
housing provider determines reasonable 
given housing market conditions in the 
area of the housing provider. In contrast 
to this comment, another commenter 
said that there should be consistency 
across HUD programs to provide 
certainty as to how much time a tenant 
would be given to relocate in the event 
of bifurcation. 

HUD Response: In the final rule, HUD 
maintains the time period in the 
proposed rule of 90 days to establish 
eligibility for a covered housing 
program or find new housing, with the 
possibility of a 60-day extension, at the 
discretion of the housing provider. As 
discussed above, in this final rule the 
time periods are not separated into two 
different periods, and the time periods 
do not apply under certain programs 
and circumstances. 

HUD declines to expand or eliminate 
these time periods because, under 
VAWA 2013, lease bifurcation is not 
mandatory, and HUD does not want to 
dissuade housing providers from 
considering this as an option by 
requiring housing providers to allow 
those who may be ineligible for a 
covered housing program—because they 
do not meet income or age or any other 
program requirement—to remain in 
their units for lengthy time periods. 
Given the high demand for housing 
subsidized by HUD by numerous 
populations, including the homeless, 
persons with disabilities, and the 
elderly, as well as other victims of 
crimes, HUD declines to provide for 
further extensions. HUD also declines to 
abbreviate these time periods in the 
interest of providing greater numbers of 

tenants with sufficient time to establish 
eligibility for a covered program, or find 
new housing after a lease is bifurcated. 
For similar reasons, HUD eliminates in 
this final rule the provision that housing 
providers may extend the reasonable 
time period subject to authorization 
under the regulations of the applicable 
housing program. 

For the HCV program, the victim and 
PHA do not have to wait for an owner 
to bifurcate the lease for the PHA to 
offer continued assistance for a new 
unit. While the family would not have 
to wait for bifurcation to occur, it would 
have to wait for eligibility to be 
determined. 

The period to establish eligibility and 
find new housing is limited to those 
activities, and does not include any 
possible additional processing or 
inspection time. 

Rule Change: HUD removes 
§ 5.2009(b)(1)(iii) and (b)(2)(ii) from the 
proposed rule, which stated that 
housing providers may extend the 
reasonable time period ‘‘subject to 
authorization under the regulations of 
the applicable housing program.’’ HUD 
revises this language to state that 
housing providers have the option of 
extending the reasonable time period by 
up to 60 calendar days, unless 
prohibited by the governing statute of 
the covered program or unless the time 
period would extend beyond 
termination of the lease. In addition, 
HUD revises § 982.314 in the proposed 
rule to reflect this section’s 
redesignation as § 982.354 by HUD’s 
August 2015 Portability Rule. 

Comment: Extensions to reasonable 
time periods should be allowed for 
public housing and HCV programs. 
Commenters stated that the preamble to 
the proposed rule provided little 
justification for withholding the 
discretion to extend the reasonable time 
period from administrators of public 
housing or a HCV program because all 
housing programs, and not just those 
two programs, face severe shortages of 
units, and housing agencies should have 
local discretion to extend the time in 
public housing and HCV programs, the 
same as in other assistance programs. 
Another commenter proposed there be 
an initial 30-day period to establish 
eligibility for public housing and 
section 8 programs, but, at the sole 
discretion of the PHA, this period may 
be extended for two, additional 30-day 
periods. 

HUD Response: As discussed above, 
family members remaining in a unit 
after lease bifurcation under the HCV 
and Section 8 programs will often 
already be eligible to remain in the unit 
and, where an individual would be 
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ineligible is because of immigration 
status, HUD is statutorily prohibited 
from permitting that family member to 
stay in the unit beyond 30 days if 
satisfactory immigration status cannot 
be proven. 

Comment: Those with tenant-based 
assistance should have the opportunity 
to remain in their housing while 
attempting to establish eligibility for the 
program and finding new housing. A 
commenter said that HUD stated in the 
preamble to the proposed rule that the 
reasonable time period does not apply 
to tenant-based assistance, but made 
this statement with no comprehensible 
justification. The commenter stated that 
HUD did not explain its assertion that 
the reasonable time period resulting 
from lease bifurcation may only be 
provided to tenants by covered housing 
providers that remain subject to the 
requirements of the other covered 
housing program once the eligible 
tenant departs the unit. 

Another commenter said it does not 
understand why HUD, in application of 
VAWA rights and protections, makes 
the distinction between project-based 
assistance and tenant-based assistance. 
The commenter recommended that 
tenants be allowed to stay in their units 
while attempting to establish eligibility, 
and that there be no time period 
imposed on remaining tenants trying to 
transfer to tenant-based assistance. The 
commenter said its recommendation is 
particularly important because the 
evicted perpetrator who has the tenant- 
based assistance is entitled to due 
process rights, and if the abuser or 
perpetrator chooses to exercise these 
rights, the timeline of when a victim can 
establish eligibility for the tenant-based 
assistance becomes very unpredictable. 

Another commenter asked HUD to 
identify the HUD’s programs to which it 
refers when referencing HUD ‘‘tenant- 
based rental assistance’’ and ‘‘project- 
based assistance,’’ and to clarify which 
programs are subject to the reasonable 
time period accommodation. The 
commenter stated that the proposed rule 
advised that agencies administering 
Section 8 voucher programs should 
provide the reasonable time period for 
a maximum period of 90 days, but then 
said that the reasonable time period 
does not apply, generally, if the only 
assistance provided is tenant-based 
rental assistance. 

HUD Response: HUD agrees with 
commenters that those with tenant- 
based assistance should have the 
opportunity to remain in their housing 
while attempting to establish eligibility 
for a covered program or find new 
housing. HUD clarifies in this final rule 
that the reasonable time periods 

specified in this rule apply to tenant- 
based assistance. 

Comment: Clarify the interaction 
between the reasonable time period 
provided in the proposed rule and 
reasonable time periods in different 
programs. A commenter stated that 
proposed § 5.2009(b)(1)(ii) provided that 
the reasonable time to establish 
eligibility for assistance can only be 
provided to remaining tenants if the 
governing statute of the covered 
program authorizes an ineligible tenant 
to remain in the unit without assistance. 
The commenter strongly urged HUD to 
remove this sentence from the rule 
because such statement is contrary to 
Congressional intent to require covered 
housing providers to give tenants who 
remain after a lease bifurcation the right 
to have ‘‘reasonable time’’ to establish 
eligibility. The commenter said that by 
mandating a ‘‘reasonable time’’ in this 
context, Congress chose to suspend, for 
a limited time, applicable program 
eligibility requirements so that victims 
do not lose housing assistance. The 
commenter also said it is unclear which 
program statutes HUD was referring to, 
and whether there are any statutes that 
authorize an ineligible person to remain 
in units without assistance. The 
commenter stated that proposed 
§ 5.2009(b)(1)(ii) said the 60 days does 
not supersede any time period to 
establish eligibility that may already be 
provided by the covered housing 
program. The commenter expressed 
confusion about whether this statement 
referred to existing time period 
requirements for remaining family 
members to establish eligibility, in 
which case the longer time period 
applies, or whether the statement was 
indicating that there are programs with 
regulations implementing VAWA that 
outline their own ‘‘reasonable time’’ 
periods. 

HUD Response: HUD agrees that the 
language in § 5.2009(b)(1)(ii) of the 
proposed rule was not as clear as HUD 
intended when HUD stated that the 
reasonable time to establish eligibility 
could only be provided to a remaining 
tenant if the governing statute of the 
covered program authorizes an 
ineligible tenant to remain in the unit 
without assistance. As discussed above, 
in this final rule, HUD revises 
§ 5.2009(b) to clarify that covered 
housing providers who choose to 
bifurcate a lease must provide 
remaining tenants who have not already 
established eligibility for the program 90 
calendar days to establish eligibility for 
a covered housing program or find 
alternative housing. Further, HUD 
revises this section to state that this 90- 
calendar-day period will not be 

available to a remaining household 
member if the governing statute of the 
covered program prohibits it, and that 
the 90-day calendar period also will not 
apply beyond the expiration of a lease, 
unless program regulations provide for 
a longer time period. See the chart and 
explanation earlier in this preamble that 
explains applicable reasonable time 
periods for covered housing programs. 

Comment: For the CoC Program, 
reasonable time requirements of VAWA 
should apply in the scenario where the 
time remaining on the lease is shorter 
than the reasonable time to establish 
eligibility. Commenters said proposed 
§ 578.75(i)(2), which addresses 
treatment of remaining program 
participants following bifurcation of a 
lease or eviction as a result of domestic 
violence, should be clarified to include 
transitional housing, and HUD should 
direct programs to use whatever period 
is longer—the rest of the time on the 
lease or the amount of time permitted by 
the general VAWA lease bifurcation 
provision—on occasions where the time 
left on the lease is shorter than the 
reasonable time allowed to establish 
eligibility or find new housing. Other 
commenters suggested striking 
§ 578.99(j)(8), which states that HUD’s 
generally applicable bifurcation 
requirements pertaining to reasonable 
time periods under VAWA in 24 CFR 
5.2009(b) do not apply, and the 
reasonable time period for the CoC 
program is set forth in § 578.75(i)(2). 

HUD Response: Section 578.75(i)(2) 
applies to permanent supportive 
housing projects, in which the 
qualifying member of the household 
must have a qualifying disability. This 
final rule does not change this section 
to include transitional housing because 
transitional housing does not have the 
same qualifying member requirement. 
Once determined eligible, the entire 
household is considered eligible under 
transitional housing. 

This final rule does not maintain 
§ 578.99(j)(8) of the proposed rule, 
which, as noted above, says that the 
reasonable time periods in 24 CFR 
5.2009 do not apply to the CoC program, 
but instead drafts a separate bifurcation 
section at § 578.99(j)(7). However, HUD 
maintains that the reasonable time 
requirements do not apply because they 
would conflict with other CoC program 
requirements. 

With the exception of permanent 
supportive housing projects, the 
eligibility of the household is based on 
the entire household, not just one 
member, so in the event of a lease 
bifurcation the household would retain 
the housing for the length of time 
remaining in their original period of 
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assistance. Once the period of assistance 
has ceased then the household would 
re-certify or re-apply. In the event of 
lease bifurcation in transitional housing, 
covered housing providers have the 
ability to extend the assistance beyond 
24 months, on a case-by-case basis, 
where it is necessary to facilitate the 
movement to permanent housing. HUD 
will continue to allow covered housing 
providers the discretion that they 
currently have in assisting families 
when the families’ circumstances 
change during their original period of 
assistance. Existing CoC regulations 
state that surviving members of a 
household living in a permanent 
supportive housing unit have a right to 
rental assistance until the lease expires. 

Rule Change: HUD removes the 
requirement in § 578.99(j)(8) and 
provides for a new section on lease 
bifurcations at § 578.99(j)(7). 

b. Bifurcation Logistics 

Comment: Clarify how bifurcation 
applies to affiliated individuals and 
lawful occupants. Commenter stated 
that the definition of bifurcation in the 
regulations explains that if a VAWA act 
occurs, ‘‘certain tenants or lawful 
occupants’’ can be evicted while the 
remaining ‘‘tenants or lawful 
occupants’’ can continue to reside in the 
unit. Commenter said this section 
should specify whether the phrase 
‘‘tenants or lawful occupants’’ includes 
‘‘affiliated individuals.’’ Commenter 
also requested clarification on the 
meaning of the terms ‘‘affiliated 
individual’’ and ‘‘other individual’’ in 
proposed § 5.2009(a)(1). A commenter 
asked the following questions: (1) If a 
member of a household is a lawful 
occupant and not a signatory to the 
lease, but is also the abuser, is 
‘‘bifurcation’’ an appropriate remedy to 
terminate the abuser’s occupancy rights; 
(2) is bifurcation an appropriate remedy 
if an ‘‘affiliated individual’’ is the 
abuser; (3) if a member of a household 
is an unauthorized occupant and is also 
the abuser, what actions may the 
covered housing provider take against 
the abuser; (4) if a member of a 
household is an unauthorized occupant 
and also the abuser, may the covered 
housing provider take action against the 
tenant-lease signatory for permitting an 
unauthorized occupant to reside in the 
unit without violating VAWA; (5) can a 
lease be bifurcated if the abuser is a 
tenant or lawful occupant of the unit, 
but the victim lives elsewhere; and (6) 
what remedies does an ‘‘affiliated 
individual’’ have, if any, if the affiliated 
individual is the victim of a VAWA act, 
or a non-victim household member? 

HUD Response: The phrase ‘‘tenants 
or lawful occupants’’ does not include 
affiliated individuals who are neither 
tenants nor lawful occupants. Affiliated 
individuals are not themselves afforded 
protections or remedies under VAWA 
2013 or HUD’s VAWA regulations. 
Rather, a tenant may be entitled to 
VAWA protections and remedies 
because an affiliated individual of that 
tenant is or was a victim of domestic 
violence, dating violence, sexual 
assault, or stalking. However, an 
affiliated individual cannot seek 
remedies from the housing provider. 

HUD’s proposed language in 
§ 5.2009(a)(1), which provides that a 
covered housing provider may bifurcate 
a lease in order to evict, remove, or 
terminate assistance to an individual 
who engages in criminal activity 
directly relating to domestic violence, 
dating violence, sexual assault or 
stalking against an ‘‘affiliated individual 
or other individual,’’ mirrors language 
in VAWA 2013. HUD interprets this 
statutory language to mean that a 
housing provider may bifurcate a lease 
to remove a member of the household 
who engages in criminal activity 
directly relating to domestic violence, 
dating violence, sexual assault, or 
stalking, against any individual. 

Generally speaking, a lawful occupant 
will not have rights to a unit under a 
covered housing program unless the 
lawful occupant is a tenant on the lease. 
Bifurcation is not the appropriate 
remedy to remove a household member 
who is not on the lease and who is not 
a tenant. There would be no need to 
divide the lease to remove a household 
member who is not on the lease. As 
explained elsewhere in this preamble, 
under VAWA, a covered housing 
provider may not evict or terminate 
assistance to a tenant solely on the basis 
that the tenant has an unauthorized 
abuser or perpetrator in the household, 
where the unreported household 
member is in the unit because he or she 
has committed an act of domestic 
violence against the tenant, and the 
tenant is afraid to report him or her. 

Comment: HUD should outline a 
process for victims to establish eligibility 
and find new housing. Commenter said 
it is important for HUD to outline a 
process and timeframe for victims to 
exercise their right to establish 
eligibility for the current program, and 
the process should be modeled off of 
one that already exists for the 
multifamily programs in the 
recertification context. Commenter 
suggested the covered housing provider 
should immediately provide a notice to 
the remaining tenants stating their right 
to establish eligibility under the current 

program within a specified time period, 
and the time period should not start to 
run unless the required notice has been 
provided. Commenter suggested the 
notice describe how the tenants can 
apply for the program and include a 
deadline by which the tenants must 
submit the information necessary to 
apply for the program, with the 
possibility of an extension. Commenter 
said the housing provider should have 
to determine the household’s eligibility 
for the program and issue a notice of 
determination well before the time 
period for the tenant to remain in the 
housing expires, and there should be an 
opportunity for a tenant to appeal an 
adverse decision. Commenter said the 
time period for establishing eligibility 
should not be tolled until an appeal 
decision is final. The commenter said 
that alternatively, for remaining tenants 
who do not respond to the initial notice 
in a timely manner, the housing 
provider must send a notice stating that 
the tenants have waived their right to 
establish eligibility for the current 
program under VAWA, but such waiver 
does not preclude the tenants from 
applying for the program in the future. 

HUD Response: Because lease 
bifurcation is an option and housing 
providers are not required to bifurcate a 
lease, HUD declines to impose 
requirements, at this time, beyond those 
specified in § 5.2009 of this rule, as to 
how a bifurcation of lease process 
should occur. State and local laws may 
address lease bifurcation and, where 
they do address lease bifurcation, 
covered housing providers must follow 
these laws. Housing providers, however, 
are free to establish their own policies 
on steps to be taken when a lease is 
bifurcated, and HUD encourages 
housing providers to establish such 
policies and make these policies known 
to tenants. 

Comment: Explain how lease 
bifurcation will work. A commenter 
requested clarification of whether the 
reasonable time period begins upon an 
owner’s initiation of a lease bifurcation, 
the date of eviction, or another point in 
the bifurcation process. A commenter 
asked where a PHA administers an HCV 
program, and terminates assistance to a 
family member after determining that 
the family member committed criminal 
acts of physical violence against others 
in the household, and that family 
member has signed the lease, the PHA 
is required to bifurcate the lease. The 
commenter further asked whether the 
PHA, by the action of terminating 
assistance to the family member who 
committed domestic violence, could 
require the owner of the housing in 
which the family resides to bifurcate the 
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lease. Another commenter asked 
whether a housing provider would be 
able to terminate the assistance and 
tenancy of the abuser immediately, and 
whether law enforcement would need to 
be involved. Another commenter asked 
whether the housing provider would 
need to obtain a court order to remove 
a tenant from the unit and remove the 
tenant’s name from the lease without 
the tenant’s permission. A commenter 
requested that HUD clarify a PHA’s 
specific responsibilities when a lease 
bifurcation is initiated by an owner, and 
how an owner should decide that a 
lease bifurcation is appropriate and that 
an individual can be legally evicted. 

A commenter said that, given that the 
termination of occupancy rights must be 
carried out in accordance with State 
and/or local laws, the rule’s bifurcation 
provision does not provide a helpful 
tool for housing providers to expedite 
dividing the family if both the victim 
and perpetrator have property rights to 
the unit and, in such cases, the housing 
provider could only relocate the victim 
to another unit and follow a separate 
track to evict or terminate the 
perpetrator in accordance with due 
process procedures. Commenters asked 
for advice on how to address a situation 
where the tenant and owner disagree 
about bifurcation of a lease. 

HUD Response: As stated in § 5.2009, 
the reasonable time period begins on the 
date of bifurcation of the lease; that is, 
the date when bifurcation of the lease is 
legally effective, and not at the start of 
the process to bifurcate a lease. 

If a PHA terminates assistance to an 
individual because that individual was 
a perpetrator of a crime under VAWA, 
that does not mean that an owner must 
bifurcate the lease if the unit has other 
household members. Similarly, a PHA 
cannot require an owner to terminate or 
bifurcate a lease where the PHA has 
terminated assistance for reasons 
unrelated to VAWA. Further, § 982.53 of 
this rule provides that the owner, and 
not the PHA, is the covered housing 
provider that may choose to bifurcate a 
lease. 

For housing choice and project-based 
vouchers, if an owner bifurcates a lease, 
the owner must immediately notify the 
PHA of the change in the lease and 
provide a copy of all such changes to 
the PHA. This requirement is in 24 CFR 
982.308(g) for the tenant-based voucher 
program and 24 CFR 983.256(e) for the 
project-based voucher program. With 
the exception of PHA-owned units, the 
PHA is not a party to the lease and 
therefore cannot bifurcate a lease 
agreement between an owner and a 
tenant. It is up to the owner to bifurcate 
the family’s lease and to evict or remove 

the perpetrator from the unit. Under 
VAWA 2013 and as reflected in this 
rule, bifurcation of a lease is an option 
and not a requirement, so an owner 
would not be required to bifurcate a 
lease. 

HUD notes that any eviction, removal, 
termination of occupancy rights, or 
termination of assistance must be 
undertaken in accordance with the 
procedures prescribed by Federal, State, 
or local law for termination of leases. 

Comment: Clarify whether subsidies 
continue and who is responsible for 
housing costs during the reasonable 
time period when tenants try to 
establish eligibility or find other 
housing. Commenters asked HUD to 
clarify whether housing providers 
would continue to subsidize units for 
those who are found to be ineligible 
after a lease is bifurcated. Commenters 
said that if the remaining family 
members cannot pay the rent, the loss 
of rental revenue and possible eviction 
costs is an additional financial burden 
for housing providers and asked for 
clarity as to who pays the housing costs 
in this event. 

Commenters said housing providers 
should work with victims to determine 
if they are eligible for a HUD program, 
and HUD should continue to provide 
housing assistance to tenants who are 
trying to establish eligibility for a 
program or find new housing. 
Commenters said that at the end of the 
eligibility period, owners or agents 
should prepare a recertification showing 
any changes in household composition 
or HUD assistance and, if the victim is 
not eligible for assistance, the 
termination of subsidy or tenancy 
should not be effective until the last day 
of the month following a 30-day notice 
period. Commenter said that not 
ensuring assistance for victims and their 
families will lead to evictions and 
homelessness. A commenter said 
housing providers should continue to 
pay subsidies until the reasonable time 
period has elapsed. 

Another commenter said that tenants 
who remain in the units after lease 
bifurcation should pay the same amount 
of rent owed before the bifurcation, or, 
the minimum rents as outlined in 
applicable program rules, until the time 
periods in the regulations to establish 
eligibility and find other housing runs 
out or until the family is able to 
establish eligibility for a covered 
housing program or has found other 
housing. The commenter said that, for 
those covered housing programs that do 
not have minimum rents, HUD should 
require that the remaining tenants in 
these units to pay 30 percent of the 
remaining tenants’ income while 

attempting to establish eligibility or 
while looking for new housing. The 
commenter also said these interim rents 
should include exemptions for 
remaining tenants who cannot pay 
because of the violence or abuse. 

Commenters said the final rule should 
be clear that housing providers are not 
responsible for rent payments, and 
should not otherwise incur losses, after 
a lease is bifurcated. Commenters said 
HUD should clarify that remaining 
tenants are responsible for rent 
payments and other lease obligations 
during the period when individuals are 
trying to establish eligibility for a 
covered housing program or find 
alternative housing, or HUD should 
commit to continuing assistance to the 
unit during the reasonable time period. 
A commenter said HUD should 
continue to provide assistance for the 
amount shown on the tenant 
certification. 

Another commenter said HUD should 
give housing providers additional 
financial resources commensurate with 
the reasonable period, and housing 
providers should not be forced to forgo 
rent, housing assistance payments, 
operating funds, or other funds that they 
would otherwise receive. A commenter 
said the rule should include language 
that housing providers are not required 
to provide housing and utilities free of 
charge during reasonable time periods. 

HUD Response: HUD is able to and 
will continue to subsidize units or 
families, as appropriate under different 
programs, after a lease bifurcation 
during the time periods specified in this 
rule (see chart explaining applicable 
time periods earlier in this preamble). 
As previously discussed, HUD cannot 
continue to subsidize a Section 202 or 
a Section 811 unit that does not contain 
an individual who is not eligible for that 
program during the 90-calendar-day 
period following a lease bifurcation. 
HUD stresses that it is the covered 
housing provider’s decision whether or 
not to bifurcate a lease under VAWA. 
HUD also notes that section 5.2009(c) of 
this rule encourages housing providers 
to help victims of VAWA incidents 
remain in their units or move to other 
units in a covered housing program 
whenever possible. 

Comment: Clarify any interim rent 
obligations that may arise from 
bifurcation of a lease. Commenters 
offered various suggestions on how to 
address any interim rent obligations that 
may arise following bifurcation of a 
lease. A commenter said that rent 
should not be changed for remaining 
tenants who are eligible for assistance 
because any tenant in the unit should 
already have been determined to be 
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eligible. Another commenter 
recommended that housing providers be 
allowed to follow their existing policy 
for when a head of household or other 
adult is removed for any other reason 
when determining interim rent 
obligations after bifurcation. A 
commenter stated that after a tenancy 
ends, remaining tenants have to pay the 
lower of either (1) an amount equal to 
the rent of the former tenant, or (2) an 
amount based on the income of the 
current occupant(s). 

Other commenters said an interim 
recertification should be completed 
during the reasonable time period and 
interim rent should be established based 
on the income of remaining family 
members. A commenter said that, if the 
remaining tenant is ineligible to receive 
a subsidy, the rent could be set at 
current market rate for a section 8 or 
PBV tenant and flat rent limits for 
public housing tenants. A commenter 
said that use of these rents would 
provide incentive for participants to 
resolve eligibility issues quickly and 
help protect providers from revenue 
losses. 

A commenter said that while 
eligibility approval is pending after a 
lease bifurcation, HUD’s rule should 
require that any increase in the 
remaining family’s share of rent be 
effective the first day of the month 
following a 30-day notice of changes to 
the rent obligation. The commenter said 
this time frame is consistent with 
current rules governing interim rent 
increases for HUD Multifamily Housing 
and should be implemented in other 
Federal housing programs. 

HUD Response: HUD appreciates 
these suggestions, but existing program 
regulations govern interim rent 
obligations, and HUD is not altering the 
existing requirements for purposes of 
implementing VAWA. 

Comment: Housing providers should 
have some latitude in allowing victims 
who do not qualify for a program to 
remain in a unit when a lease is 
bifurcated. Commenters stated that if a 
tenant is at the threshold of being 
eligible for certain housing, for example, 
a survivor who will qualify for age- 
restricted housing in a year, the housing 
provider should be allowed to let the 
survivor remain in the housing. Another 
commenter said housing providers 
should be allowed to continue to 
provide subsidy to a victim who in 
ineligible for a program based on such 
factors as age or disability. 

HUD Response: The statutes 
authorizing the covered housing 
programs determine basic program 
eligibility requirements. Tenants who 
are victims of domestic violence, dating 

violence, sexual assault, or stalking, will 
not be eligible for programs for which 
they would be ineligible if they had not 
been victims of domestic violence, 
dating violence, sexual assault, or 
stalking. HUD and housing providers do 
not have the discretion to depart from 
statutory requirements. 

Comment: Housing providers should 
not be expected to allow an ineligible 
family to remain in an assisted unit or 
to retain assistance. A commenter said 
HUD should not expect a PHA to allow 
an ineligible family to remain in an 
assisted unit, or in a market rate 
landlord’s unit receiving tenant-based 
assistance, especially if HUD may not 
cover the assistance. The commenter 
said that assisting an ineligible family 
creates a hardship and denies a unit or 
voucher to an eligible waiting list 
applicant. The commenter said that 
HUD does not allow PHAs to maintain 
any funding overages that could be used 
to assist an ineligible family for any 
period of time. 

HUD Response: Under VAWA 2013 
and this final rule, housing providers 
that exercise the option of bifurcating a 
lease must give remaining tenants a 
reasonable period of time, as specified 
in § 5.2009 of this rule and applicable 
program regulations, to remain in a unit 
to establish eligibility for a HUD 
program or find new housing. Housing 
providers may evict or terminate 
assistance to those who are unable to 
establish eligibility at the expiration of 
the applicable reasonable time period. 

Comment: Procedures to certify a new 
head of household should impose 
minimal burden on the family. A 
commenter said that where the abuser 
was the eligible head of household and 
leaves, the housing provider’s 
procedures for certification of a new 
head of household should impose 
minimal burden on the family. The 
commenter suggested that where there 
is only one remaining adult member of 
the household, there should be a 
presumption that that adult should be 
the new head of household and, where 
there is more than one adult, the 
housing provider should be required to 
send notice to all eligible members, 
have the family select the head of 
household, and establish procedures for 
when the family cannot. The commenter 
said that where the removal of the 
abuser leaves the family with no 
member who can qualify, a qualified 
person with physical custody of the 
children should be added to the 
household to become the head of 
household. The commenter said the 
rules should absolve the new head of 
household from responsibility for any 
funds owed prior to the removal of the 

abuser and PHAs should continue 
paying subsidies until the substitution 
of the new head of household is made. 
The commenters further said victims 
may not be aware of their rights to have 
rent recalculated when the abuser is 
removed from the household and 
should not have to report a change of 
household income, but rent should be 
recalculated and effective the first 
month after the abuser leaves. 

HUD Response: HUD will not require 
PHAs to deviate from their current 
procedures to certify a new head of 
household. Procedures for certifying a 
new head of household may be similar 
to the procedures for any family break 
up or death of the head of household, 
or for adding a new person to the 
family, and must be described in the 
PHA’s administrative plan and other 
policy documents. 

Comment: Explain how bifurcation 
will work with families with mixed 
immigration status. Commenters 
requested that HUD explain or issue 
guidance on how to provide assistance 
to mixed family households where the 
sole household member with 
citizenship or eligible immigration 
status is the perpetrator and has been 
removed from the household through 
bifurcation. A commenter stated that, in 
this scenario, the remaining household 
members who lack eligible citizenship 
status would not be eligible for 
assistance and would risk losing their 
housing based on reporting the abuse. 
The commenter said that certain 
families will be able to apply for 
nonimmigrant status and seek 
temporary immigration benefits under 
the Immigration and Nationality Act, 
but might require much longer than a 
90-day period to establish eligibility, 
and they should be given additional 
time. The commenter said that any 
extensions granted to mixed families 
under this section should be 
harmonized with § 5.518, which 
establishes the requirements for 
temporary deferral of termination of 
assistance for families lacking eligible 
immigration status, and affords eligible 
families an initial deferral period of up 
to six months. The commenters said that 
for those families who do not qualify for 
nonimmigrant status, HUD should 
implement procedures to waive its 
mixed family requirements to authorize 
victims without eligible immigration 
status to continue receiving assistance, 
and HUD should either waive prorated 
rent payment requirements for such 
victims, or issue special subsidies to 
assist them. 

HUD Response: HUD appreciates 
commenters’ concerns, but altering 
existing program regulations regarding 
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mixed families is outside of the scope of 
this rule. 

Comment: Clarify whether section 8 
assistance can be bifurcated. 
Commenters asked whether a housing 
provider can bifurcate Section 8 
assistance and, if so, requested 
procedural guidance on how this would 
be done. Commenters said that, absent 
the ability to bifurcate assistance, PHAs 
would be left in an untenable position 
in cases where a voucher is issued to 
two individuals and one commits a 
VAWA act against the other. 

HUD Response: Tenant-based Section 
8 assistance cannot be bifurcated 
because bifurcation relates to the 
division of a lease, not the division of 
assistance. The PHA’s family break-up 
policies will apply in situations where 
a household divides due to domestic 
violence, dating violence, sexual 
assault, or stalking. 

Comment: Clarify that housing 
providers should not pressure victims to 
remain in unit. A commenter 
commended HUD for including a 
provision that encourages covered 
housing providers to assist victims, but 
recommended that HUD clarify that 
covered housing providers should only 
provide assistance to victims and their 
household members who want to 
remain in their units, and should not 
pressure those who do not feel safe in 
these units to remain there. The 
commenter said that, in these situations, 
the covered housing providers should 
be encouraged to work with the victims 
to find safe and affordable units 
elsewhere. 

HUD Response: HUD agrees that 
covered housing providers should only 
provide assistance to victims and their 
household members who want to 
remain in the units, and should not 
pressure those who do not feel safe in 
these units to remain there. HUD 
emphasizes that bifurcation of a lease is 
one option of possible remedy to 
address a family divided by domestic 
violence, and HUD’s final rule at 
§ 5.2009(c) encourages covered housing 
providers to undertake whatever actions 
are permissible and feasible under their 
respective programs to assist 
individuals to remain in their unit or 
other units under the covered housing 
program. Individuals who do not feel 
safe in their unit may wish to request an 
emergency transfer if they meet the 
rule’s criteria for requesting emergency 
transfer in § 5.2005(e). 

Comment: Clarify that covered 
providers may bifurcate a lease under 
VAWA regardless of whether State law 
specifically provides for lease 
bifurcation. A commenter asked that 
HUD clarify that housing providers may 

bifurcate a lease under VAWA 
regardless of whether State law 
specifically provides for lease 
bifurcation, but that the providers must 
do so using processes consistent with 
Federal, State, and local law. 

HUD Response: Section 5.2009(a)(2) 
of the final rule provides that 
bifurcation is an option as long as it is 
carried out in accordance with any 
requirements or procedures as may be 
prescribed by Federal, State, or local 
law for termination of assistance or 
leases and in accordance with any 
requirements under the relevant covered 
housing program. Where State or local 
laws address lease bifurcation, and 
these laws require bifurcation, permit 
bifurcation or prohibit bifurcation, and, 
where permitted or required, specify 
processes to be followed, the housing 
providers must follow these laws. 

Comment: Clarify that housing 
providers are not expected to act in 
ways that are not accord with Federal, 
State and local laws. A commenter 
stated that housing providers cannot 
guarantee that a judge will grant, or a 
local agency will enforce, an eviction 
where a lease is bifurcated. Another 
commenter asked how a PHA that 
operates in a State that requires that 
public housing residents be evicted in 
court in order to terminate tenancy can 
only require the HUD self-certification 
form when initiating the bifurcation of 
a lease. Other commenters stated that, 
since bifurcation of a lease is subject to 
State and local laws, this may create 
inconsistencies in actual application. 

HUD Response: As addressed in the 
response to the preceding comment, 
§ 5.2009(a)(2) of the final rule provides 
that bifurcation must be carried out in 
accordance with any requirements or 
procedures as may be prescribed by 
Federal, State, or local law. Where a 
PHA operates in a State where public 
housing residents must be evicted in 
court, then the PHA must follow that 
procedure, but that does not change the 
fact that in order to establish eligibility 
for VAWA protections, the PHA must 
accept self-certification, unless there are 
conflicting certifications. HUD 
recognizes that this means that there 
will be differences in how bifurcation 
operates in different States or localities. 

Comment: There should be a database 
or other online management tool to 
assist individuals in locating new 
housing. A commenter stated that an 
individual who is seeking to bifurcate a 
lease and look for alternative housing 
would benefit from being able to search 
for housing options on a government 
Web site. 

HUD Response: HUD’s Web page, 
entitled Rental Assistance, at the 

following Web site http://
portal.hud.gov/hudportal/HUD?src=/
topics/rental_assistance provides 
nationwide information on how to find 
affordable rental housing. 

Comment: Do not mandate 
requirements to help remaining tenants 
stay in housing after bifurcation, but 
offer guidance. A commenter said HUD 
should not mandate a specific set of 
requirements that covered housing 
providers must take to help remaining 
tenants stay in housing, as these may be 
burdensome and costly depending on 
the housing provider’s internal and 
community resources. The commenter, 
however, supported HUD providing 
guidance to housing providers, 
including recommendations on a quick 
response plan for eligibility 
determinations of remaining tenants, 
and coordinating with community 
resources to prioritize these families for 
rapid re-housing and other programs. 

HUD Response: Unless discussed 
elsewhere in the preamble, the only 
provisions on bifurcation in HUD’s final 
rule are those required by statute. As 
provided throughout this section of the 
preamble that addresses the issues 
raised by commenters, HUD intends to 
supplement its VAWA regulations with 
program guidance. 

Comment: After bifurcation, housing 
providers should take steps to ensure 
perpetrators are kept away from the 
victim’s unit. Commenters said that 
when a lease is bifurcated the owner or 
agent should work with the local police 
and legal system to ensure, to the extent 
possible, that the perpetrator is not 
allowed on property grounds, with 
limited exceptions. A commenter said 
that once the lease has been bifurcated, 
unit locks should be changed 
immediately. 

HUD Response: As has also been 
stated through this section of the 
preamble that addresses issues raised by 
commenters, HUD strongly supports 
covered housing providers taking 
whatever actions they can to keep 
victims safe. 

Comment: Advise how housing 
providers can rehouse both victims and 
offenders. A commenter stated that in 
determining bifurcation policies, there 
should be consideration of how housing 
providers can rapidly house the 
household in question including both 
victim and offender, where the offender 
is not incarcerated or otherwise 
apprehended for their involvement in a 
crime. The commenter suggested 
offering referrals to the offender when 
alternate living arrangements are not 
feasible, such as a referral to a 
community shelter service. Another 
commenter stated that after evicting an 
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abuser, a housing provider has the right 
to reject any future application where 
the abuser is part of the household, 
including adding an abuser to an 
existing household on the property. 

HUD Response: As discussed in this 
preamble, victims of VAWA incidents 
in HUD-covered housing will generally 
be provided a reasonable time to 
establish eligibility for housing in their 
current units after a lease bifurcation. 
HUD appreciates commenters’ 
suggestion for rehousing everyone in a 
household after a lease bifurcation, but 
declines in this rule to require housing 
providers to take specific steps for 
rehousing household members after a 
lease bifurcation. HUD does not wish to 
discourage housing providers from 
choosing to bifurcate leases where it is 
appropriate to do so. 

This rule does not adopt a policy that, 
after evicting an abuser, a housing 
provider has the right to reject any 
future application where that abuser is 
part of this household, as this may be 
prohibited by State, local, and Federal 
laws, as well as HUD program 
requirements, and is outside the scope 
of this rulemaking. 

8. Implementation and Enforcement 

Comment: Strong enforcement of the 
rule is important considering the strong 
connection between VAWA crimes and 
homelessness. Commenters said that 92 
percent of homeless women report 
having experienced severe physical or 
sexual violence at some point in their 
lives, and upwards of 50 percent of all 
homeless women report that domestic 
violence was the immediate cause of 
their homelessness. Another commenter 
cited statistics that 28 percent of 
families reported to be homeless 
because of domestic violence. Other 
commenters further stated that nearly 1 
in 5 women has been the victim of an 
attempted or completed rape, and over 
80 percent of women who were 
victimized experienced significant 
impacts such as post-traumatic stress 
disorder, injury, and missed time at 
work or school. Commenters said 
economic insecurity and the trauma that 
often follows sexual assault make it 
difficult, if not impossible, for many 
victims to access safe, affordable 
housing options. Commenters stated 
that when survivors have access to safe 
and affordable housing, such access 
reduces their risk of homelessness, 
which reduces their risk of future 
violence. A commenter said that that 
women and men who experience 
housing insecurity reported a higher 
prevalence of sexual violence, physical 
violence, and stalking. 

HUD Response: HUD agrees with the 
commenters regarding the connection 
between VAWA-related crimes and 
homelessness. Such connection 
underscores the importance of HUD and 
its housing providers taking all actions, 
consistent with VAWA 2013, to protect 
victims of domestic violence, dating 
violence, sexual assault, and stalking, 
and to house them in the safest 
locations possible. Further, HUD 
strongly encourages housing providers 
to take actions beyond the minimum 
required by VAWA 2013, where 
possible and consistent with Federal, 
State, and local laws. 

To ensure implementation, HUD is 
requiring that covered housing provider 
keep a record of all emergency transfers 
requested under its emergency transfer 
plan, and the outcomes of such requests, 
and retain these records for a period of 
three years, or for a period of time as 
specified in program regulations. HUD 
is also providing in the ‘‘Notice of 
Occupancy Rights’’ contact information 
for individuals to report a covered 
housing provider that fails to comply 
with this regulation. 

Comment: Provide clear and robust 
guidance and technical assistance to 
housing providers. Commenters stated 
that HUD must give housing providers 
clear and robust guidance so that 
VAWA is fully and correctly 
implemented. Another commenter said 
that housing providers should be aided 
by manuals that cover the emergency 
transfer process and applicable time 
frames, and with manuals to connect 
victims with counseling, legal aid, and 
other services to bolster social work 
efforts. Other commenters said that 
HUD should work closely with DOJ to 
develop VAWA guidance for HUD staff, 
including staff of HUD’s Office of Fair 
Housing and Equal Opportunity 
(FHEO), for housing providers, and for 
housing judges and legal aid. 

A commenter said HUD staff and 
housing providers should be required to 
participate in annual training to ensure 
compliance with VAWA. Another 
commenter urged HUD to consider 
significant technical assistance to PHAs 
around domestic violence and the 
VAWA regulations—including 
education on financial abuse, as this 
may manifest itself as ‘‘nonpayment of 
rent’’ for housing providers, notification 
of housing rights under VAWA, and 
translating forms and notices into other 
languages. 

A commenter said HUD will also need 
to provide program-specific guidance, as 
implementation of certain provisions 
will vary between programs. The 
commenter said, for example, HOME 
grantees and LIHTC owners may need to 

add language to their tenant selection 
plans to handle transfer requests and 
allow a domestic violence survivor to 
have access to an available unit. The 
commenter said HUD will also need to 
provide clear guidance to each field 
office on how VAWA 2013 should be 
implemented across the various HUD 
programs, especially in regards to unit 
transfers, and provide a path for 
escalation if there are unclear or 
confusing situations. 

HUD Response: HUD appreciates the 
commenters emphasizing the 
importance of guidance and technical 
assistance to aid covered housing 
providers in implementing VAWA, and, 
as HUD has already stated in the 
preamble, HUD intends to provide such. 

Comment: HUD and housing 
providers should collaborate with others 
in implementing VAWA. A commenter 
stated that HUD should work with law 
enforcement and justice officials to 
determine the best remedy for a victim 
and a remedy that is consistent with the 
needs and wishes of the victim through 
a shared informational database. The 
commenter emphasized the importance 
of a collaborative approach to client 
case management issues and stated that 
information data bases could be an 
important tool, where individuals 
consent to the sharing of information. 
Another commenter said that owners 
and agents should be strongly 
encouraged to develop a resource folder 
of sources within a 15-mile radius of the 
property providing help and counseling 
services to victims of domestic violence, 
dating violence, sexual assault and 
stalking. Commenters said covered 
housing providers should work with 
local law enforcement to take all legal 
means to ensure that the perpetrator 
does not come onto the property 
grounds, including getting a restraining 
order. 

A commenter says there should not be 
separate duplicative requirements for 
LIHTCs, administered by the 
Department of Treasury, as HUD’s HCV 
and PBV programs often coexist with 
the LIHTCs. 

Another commenter said that many of 
the multifamily developments funded 
with HOME funds and expected to be 
funded with HTF funds are also 
constructed or operated with resources 
from other Federal agencies. 
Commenters urged HUD to coordinate 
with these agencies so that, within 
statutory limits, a development is not 
subjected to inconsistent VAWA 2013 
compliance requirements. 

Commenters asked that HUD clarify 
that communities need to include the 
full participation of domestic violence 
and sexual assault experts in their 
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Continuums of Care, and HUD or the 
State recipient should monitor how 
PHAs and CoCs have partnered with 
these experts. Commenters said HUD 
should release further guidance 
directing communities to ensure that the 
safety needs of survivors are met and 
that survivors can have preference in 
allocating housing resources. 
Commenters expressed concern that 
housing assessment tools that under- 
assess the housing needs of survivors 
can reduce the number of survivors 
prioritized for housing. 

HUD Response: HUD agrees with 
commenters on the importance of 
working with housing providers and 
other agencies to implement VAWA 
effectively. With respect to establishing 
databases, HUD cautions that VAWA 
2013 and HUD’s regulations prohibit 
entering VAWA-related information 
documenting or certifying to the 
occurrence of a VAWA-related incident 
into shared databases for confidentiality 
reasons, although this will not apply if 
the disclosure is requested or consented 
to in a time-limited written release by 
the individual who submitted the 
documentation. 

Comment: Victims of domestic 
violence should be supported with 
portable housing funding. A commenter 
stated that the importance of housing 
individuals in violence-free 
environments requires a new approach 
to community housing that precludes 
housing families in low-income 
neighborhoods. Commenter stated that 
victims of violence should be supported 
with portable housing funding that can 
be applied to market rents to prevent the 
development of crime-riddled low- 
income neighborhoods. Another 
commenter said housing programs 
should attach assistance to the tenant 
rather than the unit in order for the 
tenant to obtain continued, unbroken 
assistance in HUD programs. This 
commenter said this is important for 
lesbian, gay, bisexual, or transgender 
(LGBT) persons who are uniquely 
vulnerable to limitations on where they 
may live and find work. 

HUD Response: HUD agrees that 
tenant-based assistance may provide 
certain victims of domestic violence, 
dating violence, sexual assault, or 
stalking with more options for 
transferring to a different unit than 
project-based assistance provides. 
However, as noted earlier in this 
preamble, the fiscal year 2016 
appropriations for HUD does not 
provide funding specifically for tenant 
protection vouchers for victims of 
domestic violence, dating violence, 
sexual assault, or stalking. 

Comment: Issue guidance for housing 
providers working with LGBT victims of 
domestic violence, dating violence, 
sexual assault, and stalking. 
Commenters said guidance is necessary 
to ensure that people working with 
LGBT victims are equipped with the 
knowledge and cultural competence to 
fully implement VAWA protections. 
Commenters said LGBT victims have 
often been denied access to domestic 
violence services, due to 
misconceptions. A commenter stated 
that transgender survivors of domestic 
violence are four times as likely to suffer 
harassment and intimidation by law 
enforcement officers, and these numbers 
were even higher for transgender 
women and transgender people of color. 
The commenter said that it is for these 
reasons that many LGBT survivors are 
less likely to seek help from the 
authorities or claim the protections that 
VAWA has to offer. 

Another commenter expressed 
appreciation for the inclusion of LGBT 
persons within the description of 
individuals covered by the statute in 
§ 5.2001 and throughout the 
accompanying appendix. The 
commenter said that, in order to ensure 
that LGBT victims receive the full 
protection intended by the statute, 
housing providers implementing these 
regulations must be able to recognize 
LGBT victims seeking assistance, or 
facing termination on the basis of 
criminal activity linked to a domestic 
violence incident, as victims may be 
arrested alongside their abusers. The 
commenter said housing providers 
should receive adequate training to 
recognize such abuse and to ensure 
victims are eligible for an emergency 
transfer and are not unnecessarily 
denied housing. 

HUD Response: HUD emphasizes that 
housing providers must provide LGBT 
victims of domestic violence, dating 
violence, sexual assault, and stalking, 
with the protections and remedies that 
VAWA 2013 directs be provided to all 
tenants and applicants. Failure to do so 
not only violates VAWA 2013 and 
HUD’s regulations, but also may violate 
HUD’s 2012 Equal Access Rule, which 
requires that HUD-assisted and HUD- 
insured housing are made available 
without regard to actual or perceived 
sexual orientation, gender identity, or 
marital status. 

Comment: Provide clear guidance 
regarding confidentiality measures. 
Commenters said that HUD, in 
consultation with confidentiality and 
victim advocacy experts, should provide 
very direct and clear guidance, 
regulations, training, protocols and 
policies that help all entities maintain 

confidentiality within their practices, 
and HUD should also establish a 
complaint process for alleged breaches 
of confidentiality. Commenters said that 
CoCs that utilize Homeless Management 
Information Systems (HMIS)/shared 
databases for their admissions and 
distribution of resources often exclude 
victims of violence from accessing the 
housing resources because the survivor 
is being served by a victim service 
program barred from entering 
information into HMIS or because the 
survivor chooses to not have their 
information entered in HMIS for safety 
reasons. Commenters said service 
providers entering information into 
HMIS are not asking the appropriate 
questions regarding domestic violence 
prior to entering information into the 
shared database, and victims are often 
confused about what information they 
are ‘‘required’’ to provide and fear they 
won’t receive these vital housing 
supports if they refuse to give this 
information. A commenter said 
confidentiality regulations must be 
cross-referenced in the governing 
regulations of the housing provider. 

HUD Response: Confidentiality 
measures will be discussed in guidance 
on VAWA. HUD takes seriously any 
complaints regarding alleged breaches 
of confidentiality in violation of VAWA, 
and violations of the confidentiality 
provisions of this rule are program 
violations that could jeopardize the 
receipt of HUD funding. 

Comment: Provide mechanisms for 
review for victims who believe their 
VAWA rights have been violated. 
Commenters said victims who have 
been denied, terminated, or evicted 
from housing currently do not have a 
federal administrative remedy for 
VAWA violations, leaving many with no 
recourse in cases where they have been 
improperly denied their housing rights 
under VAWA. A commenter stated that 
many covered housing providers have 
not complied with VAWA’s 
requirements to address violence in 
their planning documents, permit 
survivors to move with their vouchers to 
a new jurisdiction for safety reasons, 
and provide notice to subsidized tenants 
regarding their VAWA rights. 
Commenters asked that HUD formalize 
mechanisms for enforcing VAWA rights 
so that such rights are available to all 
who need them, and urged HUD to 
provide additional guidance for specific 
programs on the available review 
mechanisms. 

Commenters said formalized 
administrative remedies are required for 
several reasons. Commenters said that 
HUD’s Office of FHEO’s regional offices 
will only investigate VAWA violations 
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15 A U visa is a nonimmigrant status visa set aside 
for victims of certain crimes who have suffered 
mental or physical abuse and are helpful to law 
enforcement or government officials in the 
investigation or prosecution of criminal activity. 
Congress created the U nonimmigrant visa with the 
passage of the Victims of Trafficking and Violence 
Protection Act (including the Battered Immigrant 
Women’s Protection Act) in October 2000. The 
legislation was intended to strengthen the ability of 
law enforcement agencies to investigate and 
prosecute cases of domestic violence, sexual 
assault, trafficking of aliens and other crimes, while 
also protecting victims of crimes who have suffered 
substantial mental or physical abuse due to the 
crime and are willing to help law enforcement 
authorities in the investigation or prosecution of the 
criminal activity. The legislation also helps law 
enforcement agencies to better serve victims of 
crimes. See http://www.uscis.gov/humanitarian/
victims-human-trafficking-other-crimes/victims- 
criminal-activity-u-nonimmigrant-status/victims- 
criminal-activity-u-nonimmigrant-status. 

16 See http://www.vawnet.org/Assoc_Files_
VAWnet/ImmigrantAccess.pdf. 

17 The T Nonimmigrant Status (T visa) is a set 
aside for those who are or have been victims of 
human trafficking, protects victims of human 
trafficking and allows victims to remain in the 
United States to assist in an investigation or 
prosecution of human trafficking. See http://
www.uscis.gov/humanitarian/victims-human- 
trafficking-other-crimes/victims-human-trafficking- 
t-nonimmigrant-status. 

that sufficiently present an allegation of 
discrimination under the Fair Housing 
Act. Commenters said there is no 
publicly available information regarding 
which staff at HUD, either in 
headquarters or the regional offices, will 
handle VAWA requests. Commenters 
further said there are instances where 
local HUD offices and housing 
authorities do not recognize the 
application of VAWA. 

Commenters recommended that a 
special assistant or advisor within the 
Office of the Secretary be named who 
would oversee coordination of VAWA 
implementation, including with 
programs not covered by HUD, and 
resolution of complaints of VAWA 
violations, and staff persons within each 
program covered by VAWA should be 
designated in HUD headquarters to 
respond to questions and issues with 
VAWA implementation and to address 
complaints of VAWA violations, in 
conjunction with regional offices. 
Commenters asked that the names and 
contact information for these staff be 
made public. 

HUD Response: The ‘‘For Further 
Information’’ section of this rule 
identifies points of contact in the 
covered HUD programs. Additionally, 
HUD intends to identify points of 
contact in HUD’s regional and field 
offices. 

Comment: HUD should coordinate 
investigation of VAWA violations with 
Fair Housing Act violations. 
Commenters recommended that HUD 
create a mechanism to ensure that 
complaints regarding a VAWA violation 
or a Fair Housing Act violation based on 
domestic violence, dating violence, 
sexual assault, or stalking are screened 
for violations of both laws in order to 
ensure that survivors receive all of the 
legal relief to which they are entitled. 
Commenters said a potential model 
would be the joint review process 
established by the HUD Offices of FHEO 
and PIH in cases relating to public 
housing demolition and disposition. 
The commenters stated that because 
members of the public who experience 
violation of federal housing law most 
often pursue their grievances through 
the fair housing process, all FHEO 
investigators should receive training on 
the intersection of VAWA 2013 and the 
Fair Housing Act. Commenters also 
recommended that HUD’s Office of 
FHEO receive and investigate 
complaints of VAWA violations, as it is 
the component of HUD that regularly 
receives and investigates complaints 
from the public. 

HUD Response: HUD appreciates the 
commenters’ suggestions. Because of the 
variation in program requirements and 

the need for familiarity with these 
requirements, each HUD program office 
that administers a covered housing 
program will oversee enforcement of 
VAWA and all HUD staff in these 
offices—at Headquarters and in HUD’s 
Regional and Field Offices will be 
trained on VAWA’s requirements. 
HUD’s Office of FHEO will be involved 
in complaints where complaints also 
involve violations of the Fair Housing 
Act. 

Comment: Ensure immigrant victims 
are able to utilize VAWA protections 
and access emergency shelters and 
transitional housing. A commenter 
stated that the likelihood that an 
immigrant or LEP woman will become 
a victim of domestic violence or sexual 
assault falls in the range of 30 percent 
to 52 percent, and immigrant victims 
face additional difficulties than other 
victims, such as potential dependence 
on an abuser because of immigration 
status. The commenters said 
immigrants, LEP individuals, and 
certain racial and ethnic minorities have 
received services from transitional 
housing programs at lower rates than 
white and African American victims, 
and a large number of immigrant 
domestic and sexual violence victims 
have been turned away from these 
programs. 

The commenter said that one reason 
why immigrant victims have had 
difficulties accessing transitional 
housing services is because several 
programs have imposed means testing 
as a way to evaluate eligibility, even 
though this is not required by HUD or 
other Federal law. The commenter said 
this is problematic for immigrant 
victims because they may be incapable 
of producing the required 
documentation, such as the ability to 
secure work or proof of legal 
employment. The commenter 
recommended that HUD include a 
provision in the implementing 
regulations for VAWA 2013 that 
prohibits all means-testing from 
programs that provide short term 
emergency shelter and transitional 
housing programs for up to 2 years. The 
commenter said access to emergency 
shelter and up to 2 years of transitional 
housing is essential for immigrant 
victims because it can take up to 2 years 
for an immigrant crime victim to 
prepare, file, and receive an 
adjudication that provides work 
authorization. The commenter said this 
inclusion would reflect VAWA 2013’s 
new anti-discrimination protections. 

The commenter asked that HUD 
require all HUD-funded emergency 
shelter and transitional housing 
programs to be open to all victims of 

domestic violence, dating violence, 
sexual assault, stalking, human 
trafficking, child abuse, elder abuse and 
other U visa criminal activity without 
regard to the victim’s immigration 
status.15 The commenter said that, in 
2001, HUD issued a policy letter 
implementing the Attorney General’s 
Order regarding Programs Necessary to 
Protect Life and Safety, which stated 
that HUD-funded programs that provide 
emergency shelter and transitional 
housing for up to 2 years, are to make 
these services equally available to all 
needy persons, including individuals 
who are not ‘qualified aliens’ without 
verification of citizenship, nationality or 
immigration status.16 The commenter 
asked that this letter be updated to: 
Extend applicability to all Federal 
agencies funding emergency shelter and 
transitional housing, and not just HUD; 
to reflect the full range of VAWA, T 17 
and U visa crimes covered by VAWA 
and the Trafficking Victims Protection 
Act; to impose any credible evidence 
standards, where no specific documents 
to types of documentation should be 
required to support a crime victim’s 
application for emergency shelter or 
transitional housing; and to incorporate 
federal anti-discrimination law 
requirements. 

The commenter also recommended 
that HUD and other Federal agencies 
establish grant conditions for 
transitional housing programs that 
require compliance with Federal anti- 
discrimination laws and 
nondiscrimination against victims 
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18 See https://www.justice.gov/ovw/file/883641/
download. 

19 A Qualified Allocation Plan (QAP) is a 
federally mandated planning requirement that 
states annually use to explain the basis upon which 
they distribute their LIHTC allocations. Based on 
their QAP, states establish preferences and set- 
asides within their tax credit competitions so as to 
target the credits towards specific places (such as 
rural areas) or types of people (such as elderly 
households). Analysis of State Qualified Allocation 
Plans for the Low-Income Housing Tax Credit 
Program examines how those preferences and set- 
asides were used and changed based on content 
analysis of 1990 and 2000 Qualified Allocation 
Plans from nearly every state along with 
discussions with the staff that prepared the plans. 
See https://www.huduser.gov/portal/publications/
hsgfin/analysis_of_sqa_plans.html. 

defined as underserved by VAWA. The 
commenter said that HUD and other 
Federal agencies that fund transitional 
housing could require grant recipients 
to revise their admission and eligibility 
policies to incorporate best practices for 
promoting greater access to transitional 
housing for victims of VAWA crimes, or 
provide additional points in competitive 
grant processes for recipients that have 
adopted such best practices. The 
commenter further said that all 
programs receiving Federal funding for 
transitional housing should be required 
to report to their funder the extent to 
which they are providing services to 
immigrant, LEP, individual racial and 
ethnic minority, and other underserved 
victims. 

HUD Response: HUD appreciates 
these comments and notes that HUD, 
HHS and DOJ recently updated its 
guidance regarding Programs Necessary 
to Protect Life and Safety on August 5, 
2016.18 HUD will also review the other 
proposals and consider them for 
guidance or future rulemaking. 

Comment: HUD should classify 
VAWA victims as ‘‘chronically 
homeless.’’ A commenter stated that 
HUD should classify victims of 
domestic violence, dating violence, 
sexual assault, stalking, human 
trafficking, child abuse, elder abuse, and 
other U visa listed crimes as 
‘‘chronically homeless.’’ The commenter 
said that, because of the high likelihood 
that domestic violence and other life- 
threatening crimes can cause 
homelessness, these individuals and 
families should automatically qualify as 
chronically homelessness and be 
eligible for transitional housing 
programs and not be required to provide 
income eligibility documentation in 
order to receive services. The 
commenter said that HUD’s final VAWA 
rule should consider extending the 
chronically homeless definition to this 
category of immigrant and LEP crime 
victims even if they have not at the time 
of application to the transitional 
housing program left their abusive home 
for a safe haven or emergency shelter. 

HUD Response: HUD published its 
final rule on Defining Chronically 
Homeless on December 4, 2015, at 80 FR 
75791. This final rule results from four 
years of careful consideration of public 
comments and discussions with experts 
on how ‘‘chronically homeless’’ should 
be defined based on the statutory 
definition of ‘‘chronically homeless’’ in 
the McKinney-Vento Homeless 
Assistance Act. Public comments were 
solicited in response to a December 5, 

2011 interim rule establishing 
regulations for Emergency Solutions 
Grants Program (see 76 FR 75954), in 
the Continuum of Care Continuum of 
Care Program interim rule, published 
July 31, 2012 (77 FR 45422), from a May 
30, 2012 convening with nationally 
recognized experts, which was 
described in the Rural Housing Stability 
Assistance Program proposed rule, and 
the March 27, 2013 proposed rule 
establishing regulations for the Rural 
Housing Stability Assistance Program 
(see 78 FR 18726). The final rule 
defining ‘‘chronically homeless’’ 
explains the rationale for HUD’s 
definition. 

Comment: Instruct grantees to update 
documents to account for VAWA 
protections. A commenter said HUD 
should instruct PHAs to amend 
planning documents, leases, and house 
rules to incorporate a model emergency 
transfer policy. The commenter said 
HUD should also instruct owners of 
Sections 221d3, 236, 202 and 811 
properties and project-based Section 8 
properties to revise their tenant 
selection plans and review all tenant 
leases to ensure they contain language 
regarding VAWA protections. 
Commenters said that HUD should 
require State and local governments to 
revise their consolidated plans to 
address the VAWA emergency transfer 
policy obligations as they relate to 
HOME properties. Commenters further 
said that HUD should urge recipients of 
HUD financing to work with the entity 
responsible for developing Qualified 
Allocation Plans 19 to include a plan 
that allows for emergency transfers 
between housing types. Another 
commenter said the final rule should 
require HUD funding recipients to 
include steps taken to implement 
VAWA 2013’s protections in 
consolidated plans and PHA annual and 
five-year plans. 

HUD Response: As described earlier 
in this preamble, under this final rule, 
descriptions of VAWA protections will 
be required in lease terms or addenda or 
contracts, as specified in the regulations 

for the HOME, HOPWA, ESG, CoC, and 
public housing and section 8 programs. 
Owners would only be required to 
revise their tenant selection plans in 
relation to this rule if there are changes 
to the plans resulting from this rule. 

HUD’s final rule does not require 
PHAs to amend their documents, or 
require State and local governments to 
revise their consolidated plans, to 
address emergency transfer obligations. 
HUD notes that the HOME regulations 
require participating jurisdiction to have 
written policies and procedures that 
address several program requirements 
(for example, underwriting and subsidy 
layering or rehabilitation standards) 
while not requiring submission of those 
policies and procedures to HUD the 
participation jurisdiction will need to 
comply with the new requirements. 
HUD reviews all of its grantees to ensure 
compliance with its regulations, and 
such reviews will include compliance 
with these new VAWA regulations. 
VAWA emergency transfer policies may 
be reviewed during onsite monitoring of 
the HOME program by staff of HUD’s 
Office of Community Planning and 
Development (CPD) in the Field Offices. 
As described earlier in this preamble, 
this final rule provides that emergency 
transfer plans must be made publicly 
available, whenever feasible, and always 
available upon request. 

Comment: HUD should update its 
guidance and documents to reflect 
VAWA protections, and should update 
regulations when necessary. 
Commenters said once HUD has 
developed an emergency transfer policy, 
the relevant handbooks and guidebooks 
should be revised and a HUD notice 
applicable to all of the programs issued. 
The commenter said HUD should 
develop lease language applicable to all 
of the programs and require that 
recipients of HUD funds adopt such 
leases that reference the transfer policy. 
A commenter recommended that HUD 
amend the applicable rules relating to 
lease provisions for each of the HUD- 
covered programs and urged that HUD 
set forth specifically the regulatory 
language that is required to incorporate 
VAWA’s protections and requirements 
into the leases and to publish the 
required VAWA lease addenda. In 
addition, the commenter asked that 
translations of these leases and lease 
addenda continue to be provided by 
HUD. A commenter said HUD should be 
careful to add or include VAWA 
provisions whenever changes to 
programs are made. 

HUD Response: HUD will update 
existing guidance to reflect new VAWA 
provisions. As noted in response to the 
preceding comment and earlier in this 
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20 The Housing and Economic Recovery Act 
(HERA), Title VII, Small Public Housing Authorities 
Paperwork Reduction Act exempted qualified PHAs 
from the requirement to prepare and submit an 
annual plan. A Qualified PHA is a PHA that: (1) Has 
a combined unit total of 550 or less public housing 
units and section 8 vouchers; and (2) is not 
designated troubled under section 6(j)(2) of the 
1937 Act, the Public Housing Assessment System 
(PHAS), as a troubled public housing agency during 
the prior 12 months; and (3) does not have a failing 
score under the Section 8 Management Assessment 
Program (SEMAP) during the prior 12 months. 
Although HERA exempts qualified PHAs from the 
requirement to prepare and submit and annual 
plan, qualified PHAs must carry out certain other 
annual requirements, including an annual public 
hearing. See http://portal.hud.gov/hudportal/
HUD?src=/program_offices/public_indian_housing/
pha/qualified. 

preamble, under this final rule, 
descriptions of VAWA protections will 
be required in lease terms or addenda or 
contracts, as specified in the regulations 
for the HOME, HOPWA, ESG, CoC, and 
public housing and section 8 programs. 

9. Costs and Burden 
Comment: Housing providers should 

have some means of recuperating costs 
for damages to property associated with 
a VAWA-related incident. A commenter 
stated that if damages to a unit are 
caused by an instance of VAWA 
violence, the housing provider should 
be authorized to use reserves for 
replacement or residual receipts to 
repair such damage if charging the 
resident is not appropriate or if a 
resident does not pay. 

HUD Response: Means of recuperating 
costs for damages will vary depending 
on the HUD-covered program. HUD 
notes that under CoC program 
regulations, at 24 CFR 578.51(j), 
recipients and subrecipients may use 
grant funds in an amount not to exceed 
one month’s rent to pay for any damage 
to housing due to the action of a 
program participant. 

Comment: Changes to existing 
regulations will result in increased 
burden for housing providers. 
Commenters stated that, previously, 
VAWA protections had to be 
incorporated into the Housing Choice 
Voucher Administrative Plan, the Public 
Housing Admissions and Continued 
Occupancy Plan, and the public housing 
lease. Commenters said that altering 
these plans or the public housing lease 
to reflect updated definitions and 
requirements involves providing 
adequate public notice and board 
approval, and changes in the public 
housing lease also require that every 
household in public housing sign a new 
revised lease. 

Commenters expressed concern that 
HUD is publishing new regulations in a 
time of historically low funding, and 
said that it would be difficult to comply 
with new requirements. Commenters 
said that language in the proposed rule 
suggests that the added cost to the 
housing provider is primarily 
paperwork, but the costs of 
administering the notification and 
documentation requirements will be 
significant, and there will be costs in 
evaluating how resident’s needs must 
then be addressed, and then taking steps 
to address those needs. The commenters 
said providers must establish an 
organizational framework to ensure 
compliance with HUD’s VAWA 
regulations, including the creation of a 
document management system, 
adoption of policies, and the training of 

staff, and the costs of these activities are 
in addition to emergency transfer costs. 
Commenters asked HUD to consider 
how requirements to implement VAWA 
could be made more efficient and 
effective. A commenter said HUD’s 
estimates of burden hours should take 
into account the impact on the housing 
providers that must take various steps 
following receipt of these forms. 

A commenter said that, according to 
HUD’s estimates, these new regulations 
will impact over 208,000 covered 
housing providers implementing 
assisted rental housing programs, and 
will impose an additional 
administrative burden on those 
institutions of 4,392,189 hours annually, 
which amount to almost 2,112 full time 
equivalents each year. The commenters 
said that, since no new funding is 
available, as a result of VAWA’s 
reauthorization and the new 
requirements imposed, housing 
providers’ human resources will require 
a substantial reallocation of personnel to 
assure procedural compliance with 
VAWA and such reallocation will be at 
the expense of core assisted housing 
management tasks at a time when 
funding for assisted housing programs is 
under extreme pressure. The commenter 
said housing agencies already must 
make difficult decisions allocating 
human resources among competing 
critical tasks, and this proposed rule 
will add to those difficulties. 

HUD Response: HUD is cognizant of 
the constraints within which program 
participants must operate in the current 
budgetary environment, and in this rule 
has sought to minimize burdens on 
housing providers while implementing 
VAWA 2013. HUD notes that PHAs are 
required to include any changes in the 
ACOP in the Annual Plan, and even 
Qualified PHAs 20 that only submit five- 
year plans must still hold annual public 
hearings. 

Comment: Clarify whether housing 
providers bear the costs for transfers. A 
commenter said that language in 

proposed § 5.2009(c) stating, ‘‘. . . and 
for the covered housing provider to bear 
the costs of any transfer, where 
permissible,’’ is problematic, creates 
uncertainty and risk of litigation, and 
should be deleted, even though the 
language appears to be non-binding. The 
commenters said that the term ‘‘covered 
housing provider’’ is not defined for this 
section and could be construed to mean 
a State entity. Commenter said that a 
mandate to have the State pay for costs 
associated with transfers is not 
supported by statute, would be contrary 
to Executive Order 13132, and could be 
unconstitutional. Commenters further 
said that ‘‘costs of transfer’’ is not 
defined, and this phrase could mean 
many things. 

HUD Response: The commenter is 
correct that § 5.2009(c) is non-binding. 
The section says that covered housing 
providers are encouraged to take 
whatever actions are permissible and 
feasible, including bearing the costs of 
transfers. As previously stated in this 
preamble, housing providers will not be 
required to bear the costs of transfers, 
but HUD maintains § 5.2009(c) in the 
final rule to encourage housing 
providers to take whatever actions they 
feasibly can to assist victims of domestic 
violence, dating violence, sexual 
assault, and stalking. 

Comment: HUD should clarify the 
obligations of small entities. A 
commenter said HUD provided only a 
cursory discussion of the rule’s impact 
on small entities, and a passing 
acknowledgement that small providers 
may be unable to carry out emergency 
transfer plans or bifurcation of leases. 
The commenter said this concept 
should be highlighted in the preamble 
of the appropriate section and also 
covered in the regulations. The 
commenter also said that if HUD refuses 
to translate the required certification 
forms, the cost of providing translations 
would fall disproportionately on small 
entities, a potential violation of the 
Regulatory Flexibility Act. 

A commenter said the rule’s 
definition of ‘‘covered housing 
provider’’ should clarify that small 
providers may be exempt from certain 
requirements due to infeasibility, or at 
the very least acknowledge that there 
are limitations based on the size of the 
covered provider. In contrast, another 
commenter was concerned about 
language in the proposed rule that states 
small entities ‘‘are not required to carry 
out’’ bifurcation and emergency 
transfers ‘‘that may be more 
burdensome, and, indeed may not be 
feasible given the fewer number of units 
generally managed by small entities’’ 
Commenters were concerned that this 
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21 See http://www.lep.gov/guidance/guidance_
DOJ_Guidance.html. 

22 See https://www.gpo.gov/fdsys/pkg/FR-2007- 
01-22/pdf/07-217.pdf. 

language conflicts with the statute, 
which does not exempt any covered 
housing provider from bifurcating leases 
or carrying out transfers based on their 
size. The commenters said that, 
depending on the situation, a small 
housing provider could be required to 
carry out a lease bifurcation, even 
though doing so is technically 
discretionary (e.g., in cases where there 
is a permanent protective order that 
excludes the abuser from the premises). 
Other commenters said they do not 
believe that ‘‘small entity’’ housing 
providers should automatically be 
excused of any emergency transfer 
obligation and should, at a minimum be 
required to examine whether there are 
safe and available transfer options in 
their portfolios that could be offered to 
survivors. The commenters said HUD 
must also include a definition of a small 
entity. 

HUD Response: As HUD noted in the 
proposed rule, VAWA 2013 does not 
allow for covered housing providers 
who could be considered to be small 
entities to provide fewer protections 
than covered entities that are larger. 
HUD’s assertion in the proposed rule 
that bifurcation is not a mandate under 
VAWA 2013 or under these regulations 
does not preclude the possibility that 
any provider, including a small entity, 
may be required to bifurcate a lease in 
certain circumstances under State or 
local laws. In addition, the fact that 
tenant transfers under the emergency 
transfer plan are contingent upon 
whether there are safe and available 
units to which victims of domestic 
violence, dating violence, sexual 
assault, or stalking may transfer, and 
smaller housing providers that own or 
manage fewer properties may not have 
the same abilities to transfer victims, 
does not mean that smaller housing 
providers are excused from emergency 
transfer obligations. Small housing 
providers must transfer tenants who 
meet the criteria for an emergency 
transfer when there is a safe and 
available unit to which they could 
transfer the tenant, and must describe in 
their emergency transfer plans policies 
to assist a tenant to make an emergency 
move when a safe unit is not 
immediately available for a transfer. As 
small entities are not statutorily exempt 
from any VAWA protections, HUD 
declines to define them for purposes of 
this rule. 

With respect to the issue of 
translation of documents, as noted 
earlier in this preamble, HUD has stated 
that it will provide versions of the 
certification form and notice of housing 
rights in different languages. 

10. Other Requirements and Protections 
for Victims and Survivors 

Comment: The rule and notification 
provided to tenants and applicants 
should provide that individuals can 
terminate a lease for VAWA-related 
reasons. A commenter suggested that a 
housing provider should be allowed to 
waive requirements for 30-day notices 
to vacate where victims have provided 
documentation to certify their status as 
a victim and want to move to escape 
abuse. This commenter also suggested 
permitting housing providers to waive 
requirements for a review of landlord 
history where contacting a previous 
landlord could put a survivor at risk by 
exposing the survivor’s current location. 

HUD Response: HUD’s final rule 
maintains the provisions in the 
proposed rule at §§ 92.359(e), 
574.604(f), and 578.99(j), and adds a 
provision for the Housing Trust Fund at 
93.359(e), that a VAWA lease term/
addendum must provide that the tenant 
may terminate the lease without penalty 
if a determination is made that the 
tenant has met the conditions for an 
emergency transfer under this rule. 

Comment: Clarify that housing 
providers should work with LEP victims 
to ensure they understand their rights 
under VAWA. A commenter stated that, 
in the preamble to the proposed rule, 
HUD said its LEP guidance ‘‘contains a 
four-part individualized assessment for 
recipients to use to determine the extent 
of their obligations . . .’’ The 
commenter said that, though this is an 
accurate description of the guidance, 
such language could encourage housing 
providers to do only what they 
determine is the minimum required. 
The commenter said HUD should insert 
additional language that states that, in 
situations involving domestic violence, 
dating violence, sexual assault, and 
stalking, housing providers should do 
their best, given current resources, to 
work with LEP victims to ensure that 
they are apprised of their VAWA 
protections, even if those attempts go 
beyond steps generally included in the 
recipient’s language access plan. The 
commenters urged HUD to emphasize 
that housing providers are to use 
qualified, trained, and professional 
interpreters when interpreting 
information concerning VAWA 
protections to LEP applicants and 
tenants. Commenters further said that it 
should be clear that covered housing 
providers have to orally communicate 
with LEP individuals in their language, 
either through bilingual staff or 
interpreters. A commenter said this is 
extremely important because LEP 
victims will likely have follow-up 

questions, require assistance with filling 
out forms, and/or need help accessing 
other rights and remedies. The 
commenter also said that housing 
providers should be strongly 
discouraged from using friends or 
family members to interpret, absent an 
emergency; and alleged perpetrators and 
minor children should be completely 
prohibited from interpreting. 
Commenters said that the final rule 
should require housing providers to 
update existing language access plans to 
include provisions for specifically 
serving LEP victims and their families. 

HUD Response: Executive Order 
13166 directs all federal agencies to 
ensure that programs receiving Federal 
financial assistance provide meaningful 
access to LEP persons. To ensure 
compliance with this direction, DOJ’s 
LEP Guidance four-factor analysis 
applies to the programs and activities of 
Federal agencies.21 HUD’s LEP guidance 
complies with Executive Order 13166, 
and is consistent with the DOJ LEP 
Guidance.22 Therefore, HUD cannot 
require recipients to go beyond that 
which is required by law. The HUD- 
issued LEP guidance does require that 
recipients take reasonable steps to 
ensure meaningful access to LEP 
persons. This may include providing 
oral interpretation services, hiring 
bilingual staff, and providing notices to 
staff and served populations of the 
availability of LEP services. 

HUD does require all recipients to 
provide the appropriate language 
assistance to the populations that they 
serve, and adequately serve LEP persons 
without delay. As the population needs 
and capacity of each recipient differs, 
the four-factor analysis is intended to be 
flexible to balance the need to ensure 
meaningful access by LEP persons, 
while not imposing an undue burden on 
recipients, which includes small 
businesses, small local governments and 
small nonprofit organizations. HUD 
does encourage that LEP persons utilize 
the language assistance services 
expressly offered to them by the HUD 
recipients, rather than family or 
acquaintances. 

Comment: VAWA protections should 
serve mixed status immigrant families. 
A commenter asked that HUD extend 
VAWA protections to mixed-status 
immigrant families, and noted that 
mixed-status LGBT immigrant families 
are less likely to report unauthorized 
family members, and survivors of 
domestic violence, dating violence, 
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sexual assault, and stalking may not 
seek appropriate action if they fear a 
negative immigration result. 

HUD Response: VAWA protections 
apply to tenants in mixed status 
immigrant families as they apply to 
other tenants. 

Comment: Abusive parties should be 
responsible for VAWA-related costs. A 
commenter suggested that the abusive 
party in a household be held 
responsible for the full amount of back 
rent, if any, and for the current and 
upcoming rent so that the victim can 
move on to other housing or remain in 
the home with a clean record. 

HUD Response: HUD appreciates this 
suggestion but would need to study its 
feasibility and effects before creating 
such a policy. 

Comment: Clarify that VAWA 2013 
provides the same or greater protections 
than previously existed. A commenter 
said proposed § 5.2011 should be 
amended to clarify that VAWA 2013 
provides the same or greater protections 
to survivors than those that existed at 
the time of enactment of the first VAWA 
statute. 

HUD Response: HUD agrees that 
VAWA 2013 provides expanded 
protections to victims of domestic 
violence, dating violence, sexual 
assault, and stalking, but HUD declines 
to add this statement in the regulatory 
text. 

11. Limitations of VAWA Protections 
Comment: Explain the change that 

VAWA protections do not apply for 
lease violations ‘‘unrelated to’’ an act of 
domestic violence to VAWA protections 
do not apply for lease violations ‘‘not 
premised on’’ an act of domestic 
violence. A commenter asked why HUD 
made this change in terminology in the 
proposed rule, stating that the change 
substantially limits the reach of VAWA 
protections by removing from such 
protection those lease violations or 
incidents that may be in some way 
related to domestic violence, and 
instead requires that VAWA protections 
be premised on an actual act of 
domestic violence, dating violence, 
sexual assault, or stalking. 

HUD Response: VAWA 2013 uses the 
phrase ‘‘not premised on’’ to clarify that 
VAWA protections do not limit the 
authority of housing providers to evict 
or terminate assistance to a tenant for 
any violation of a lease ‘‘not premised 
on’’ the act of violence in question. The 
change in HUD’s proposed rule tracks 
the statutory change by providing in 
§ 5.2005 that nothing in the section 
limits any authority of a covered 
housing provider to evict or terminate 
assistance to a tenant for any violation 

not premised on an act of domestic 
violence, dating violence, sexual 
assault, or stalking that is in question 
against the tenant or an affiliated 
individual of the tenant. 

HUD disagrees that the new language 
limits VAWA protections. The term 
‘‘premised’’ better conveys that there 
must be a connection between the 
alleged violation and the domestic 
violence to trigger the protections of 
VAWA. In contrast, the term 
‘‘unrelated’’ made it more difficult for a 
covered housing provider to determine 
whether a tenant’s lease violation was 
related to an act of violence 
necessitating VAWA protections. 
‘‘Premised’’ is more exact, less 
discretionary, and less open to 
misinterpretation. The term provides 
covered housing providers with uniform 
guidance to protect victims of domestic 
violence, while continuing to 
administer their program. 

Comment: There is inconsistency 
when VAWA protections will or will not 
apply and clarification is needed. A 
commenter stated that HUD’s proposed 
rule seems to apply a different standard 
of applicability of the VAWA 
protections in defining those instances 
where the housing provider is 
prohibited from denying or terminating 
assistance, and the exceptions where the 
PHA or housing provider may deny or 
terminate assistance. The commenter 
stated that proposed § 5.2005(b) says 
that the VAWA protections apply to 
victims of domestic violence 
(applicants) and criminal activity 
‘‘directly related to’’ domestic violence 
(tenants); but proposed § 5.2005(d)(2) 
now says the VAWA protections do not 
apply to any violation that is not 
‘‘premised on’’ an act of domestic 
violence. The commenter stated that, in 
deciding whether the VAWA 
protections apply, housing providers 
must determine whether the underlying 
act was ‘‘directly related’’ to domestic 
violence, or ‘‘premised on an act’’ of 
domestic violence, but the act could be 
directly related to domestic violence 
without being premised on an act of 
domestic violence. 

HUD Response: The usage of the 
terms ‘‘not premised on’’ and ‘‘directly 
related’’ in the proposed rule reflect the 
usage of these terms in VAWA 2013. 
HUD disagrees that the usage of these 
terms create a conflict in terminology. 
As noted in response to the preceding 
comment, HUD interprets ‘‘premised 
on’’ to mean that a logical nexus must 
exist between the alleged violation and 
the domestic violence. Therefore, the 
term ‘‘not premised on’’ means that 
there is not a logical nexus between an 
alleged violation and domestic violence. 

12. Confidentiality 

Comment: Provide technical 
assistance on maintaining the privacy of 
VAWA documentation. Commenters 
emphasized the importance of 
maintaining confidentiality and privacy 
with respect to a victim of a VAWA 
crime, as the most dangerous time for a 
victim of domestic violence is when the 
victim takes steps to leave a relationship 
with the abuser. Commenters said many 
victims are stalked for years after having 
escaped from their partners, and the 
severity of this ‘‘separation violence’’ 
often compels the victim to stay in 
abusive relationships rather than risk 
greater injury. Commenters said victims 
need assurances of confidentiality in 
order to believe they can safely access 
their rights and supportive options, and 
asked HUD to stress the importance of 
confidentiality to housing providers. 
Commenters said that, as the transfer 
processes begins to be used, it is 
extremely important that all owners, 
managers, landlords, and PHAs 
understand their confidentiality 
obligations. 

Another commenter said it would be 
helpful for HUD to provide technical 
assistance on matters such as: How to 
maintain an auditable trail while also 
protecting the privacy of details of a 
tenant’s status; whether VAWA 
documentation should be retained 
separately from the tenant file, and if so 
how actions such as transfers should be 
documented in the tenant file (for 
example, listed as VAWA or 
‘‘emergency circumstances’’ more 
broadly); and how to maintain privacy 
in electronic records, including the new 
address for the household, and 
establishing safeguards for information 
accessible to agency staff. 

HUD Response: HUD understands the 
importance of maintaining 
confidentiality under VAWA and thanks 
commenters for these comments and 
will take steps to ensure that housing 
providers understand their obligations 
with respect to maintaining 
confidentiality. 

Comment: All entities should be 
required to maintain confidentiality. A 
commenter said that, at various points, 
the conforming regulations for the 
covered housing programs state that 
confidentiality must be maintained by 
the entity that obtains the information 
from the victim. The commenters said 
this language must be expanded so that 
confidentiality is guaranteed even if a 
victim gives the information to the 
wrong party or a housing provider 
mistakenly gains access to this 
information. Commenters recommended 
that HUD’s VAWA regulations state that 
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any entity that receives the information 
concerning the victim’s status as a 
victim should be required to maintain 
confidentiality under VAWA. 

HUD Response: HUD believes that the 
confidentiality provisions in VAWA 
2013 and in this rule sufficiently protect 
information that individuals might 
otherwise not share with their housing 
providers, out of fear of disclosure, and 
HUD thus declines to change the 
confidentiality provisions in the rule as 
commenter suggested. 

Comment: Clarify how VAWA’s 
confidentiality protections will apply to 
shared databases. Commenters 
commended HUD for saying, in 
proposed § 5.2007(c)(2) that covered 
housing providers shall not enter 
information into any shared databases. 
Other commenters stated that, as 
coordinated access becomes a core 
component of the housing process in 
Continuums of Care, there has been a 
move to utilize shared databases/HMIS. 
Commenters said HUD should clarify, in 
the regulations, that covered housing 
providers shall not enter confidential 
information under VAWA into shared 
databases, including HMIS. A 
commenter expressed concerns about 
the reduced access to homelessness 
services for survivors who receive 
services from the domestic violence 
program and do not enter the survivor’s 
information into an HMIS/shared 
database. The commenter recommended 
including a provision in the regulation 
that states a covered housing provider 
cannot deny a survivor access to 
services for refusing to permit the 
inclusion of confidential information in 
a shared database. 

Other commenters recommended 
clarifying, in proposed § 5.2007(c)(2), 
that all methods of information sharing 
are prohibited, and cross referencing 
this prohibition in the Notice of 
Occupancy Rights. Commenters said 
§ 5.2007(c)(2) should be revised to say 
that covered housing providers shall not 
disclose, or ‘‘reveal or release’’ such 
(confidential) information. Commenter 
recommended revising § 5.2007(c)(2)(i) 
to say that such information could be 
disclosed when requested or consented 
to ‘‘by an individual in an informed, 
written, and reasonably time-limited 
release.’’ 

In contrast to these commenters, a 
commenter said that the prohibition 
against entering ‘‘any’’ information 
submitted by the tenant to the covered 
housing provider into a shared database 
raises practical operating concerns. 
Commenters said that while 
maintaining confidentiality is 
important, covered housing providers 
must be able to demonstrate compliance 

with occupancy requirements, including 
documenting requests for unit transfers, 
for example. A commenter said many 
housing providers make use of software 
programs to manage tenant information, 
and, presumably, a simple notation of 
‘‘VAWA’’ entered into a database field 
to denote the reason for a unit transfer 
request would not violate the victim’s 
confidentiality, and such 
documentation should be re-considered 
by HUD. 

HUD Response: Housing providers 
must comply with any existing 
confidentiality provisions that apply to 
them, in addition to confidentiality 
provisions provided under this rule and 
any relevant guidance issued in 
accordance with this rule. 

HUD declines to amend the Notice of 
Occupancy Rights and these regulations 
to broadly state that all methods of 
information sharing are prohibited and 
to say that covered housing providers 
shall not reveal of release (in addition 
to disclosing) confidential information. 
However, as discussed above, HUD has 
revised 24 CFR 5.2007(c)(2)(i) to state 
that disclosure must be requested or 
consented to in writing by the 
individual in a time-limited release. As 
discussed above, HUD believes that the 
confidentiality provisions in VAWA 
2013 and in this rule sufficiently protect 
information that individuals might 
otherwise not share with their housing 
providers, out of fear of disclosure. As 
discussed earlier in this preamble, HUD 
uses the term ‘‘disclose’’ to encompass 
revealing or releasing. 

Rule Change: HUD has revised 24 
CFR 5.2007(c)(2)(i) to state that 
disclosure must be requested or 
consented to in writing by the 
individual in a time-limited release. 

Comment: Disclosure of confidential 
information may be necessary under 
certain circumstances. A commenter 
stated that the confidentiality provisions 
in the rule should be revised to permit 
disclosure of the fact that the individual 
is a victim of domestic violence to law 
enforcement and other government or 
social services agencies, as necessary, in 
order to secure the protections set forth 
in the proposed rule. Another 
commenter said blanket statements 
about total non-disclosure are not 
realistically tenable, and perhaps some 
redacted version of the VAWA-related 
need for an emergency transfer or 
negotiated ‘‘termination,’’ and some 
certification about non-disclosure of the 
new location can and should be placed 
in the tenant file. The commenter 
suggested that this should be the topic 
of a facilitated stakeholder discussion to 
more clearly identify and explore 
options and recommendations from 

housing providers, victim advocates and 
others. 

A commenter said that, because 
HOME-grantees are responsible for 
ensuring HOME-funded developments 
are complying with all program 
requirements, HUD must clarify how the 
housing provider can responsibly share 
information about a VAWA claim with 
its regulatory oversight agency without 
violating any confidentiality concerns. 
Another commenter said it is common 
practice for housing providers to 
document in their business system 
requests and actions taken for 
administrative purposes, and covered 
housing providers may also consult 
with sources of third-party 
documentation regarding VAWA 
incidents, including but not limited to 
police, court officials and/or medical/
social service providers. The commenter 
said the documentation of such 
incidences in business systems or 
communications with third-party 
verification sources should not be 
considered a violation of the 
confidentiality provision. 

HUD Response: This final rule 
maintains the confidentiality provisions 
from VAWA 2013. Of the exceptions to 
the confidentiality provisions that were 
enumerated in VAWA 2013, there is no 
specific exception for disclosure to law 
enforcement or government agencies. 
However, where disclosure of that fact 
that somebody is a victim of a VAWA 
crime is necessary to secure VAWA 
protections, the individual requesting 
VAWA protections may consent to the 
disclosure. 

Comment: Clarify the scope of 
VAWA’s confidentiality provisions. A 
commenter asked whether the HCV’s 
prohibition from disclosing information 
about the specific covered act, which 
prompted the move, applies to the 
owner of the property being vacated. 
Another commenter said it is unclear 
why HUD is proposing to elevate 
confidentiality of VAWA information 
above that of Enterprise Income 
Verification (EIV), which is arguably of 
equal importance, and this raises 
liability concerns for covered providers 
who may make an unintentional error. 

HUD Response: VAWA’s 
confidentiality provisions apply to 
covered housing providers, which, for 
the HCV program, include both the PHA 
and the owner. This rule’s 
confidentiality provisions are mandated 
by VAWA 2013 and do not conflict with 
EIV system. 

Comment: Explain where a housing 
provider must keep VAWA-related 
documents. A commenter asked 
whether VAWA documents have to be 
kept in a separate location, outside of a 
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manager’s office, or have the 
information maintained in a file 
separate from a resident’s file. 

HUD Response: This rule does not 
require housing providers to maintain 
VAWA-related documents in a 
particular location. Housing providers, 
using the resources they have, should 
determine the best strategy for 
maintaining confidentiality in 
accordance with VAWA 2013. 

Comment: Programs should honor 
and keep confidential a tenant’s 
different name or gender identity 
marker. A commenter expressed 
concern that individuals or covered 
housing providers may not understand 
the importance of an LGBT individual’s 
necessity for privacy when dealing with 
gender identity markers or the 
individual’s name change. The 
commenter stated that disclosure may 
lead to possible harm, more trauma, and 
a reluctance to seek help if the survivor 
believes that they will be ‘‘outed.’’ The 
commenter said disclosure by family 
members, the perpetrator, or others 
should be limited by the survivor’s right 
to confidentiality, and housing 
providers should not be able to share 
information provided by parties who are 
not the tenant seeking protections. 

HUD Response: The rule’s 
confidentiality provisions are those 
provided in VAWA 2013, and are 
designed to protect information that any 
tenant or applicant shares with housing 
providers in order to obtain VAWA 
protections and remedies. All such 
information is subject to very strict 
confidentiality requirements. 

Comment: Confidentiality provisions 
should be included in program-specific 
regulations. A commenter said 
recordkeeping is an essential element in 
ensuring confidentiality, and 
confidentiality and documentation 
regulations should be built into existing 
regulations for covered housing 
programs. The commenter said that, 
without the cross-references, the 
housing providers could maintain 
recordkeeping and information entering, 
storage, and disclosure practices that are 
built into their practices. 

A commenter said existing regulations 
require PHAs to provide available 
information to a landlord regarding the 
prior residence of a tenant and 
information regarding prior tenancy 
history, and this can threaten the health 
and safety of an individual or family 
that is fleeing violence or abuse. The 
commenters recommended changing 
HCV and PBV regulations on tenant 
screening at § 982.307(b)(4) and 
§ 983.255(d) to say that the PHA shall 
maintain the confidentiality of any 
information provided by the applicant 

relating to domestic violence, dating 
violence, sexual assault, or stalking, and 
if the applicant is a victim, the PHA 
shall not provide any information to an 
owner or landlord regarding current or 
prior landlords, addresses, or tenancy 
history subject to 24 CFR 5.2007(c). 

The commenter recommended that 
§ 91.325(c)(3) of HUD’s existing 
regulations be changed to say that the 
State will develop and implement 
procedures to ensure the confidentiality 
of records pertaining to any individual 
who is a victim of family violence, 
domestic violence, dating violence, 
sexual assault or stalking under any 
project assisted under the ESG program, 
including those who have received 
VAWA protections. The commenter also 
recommended amending § 578.103(b) to 
say that all records containing protected 
information of those who apply for 
Continuum of Care assistance will be 
kept confidential and that VAWA- 
related information will not be entered 
into shared databases, and to reference 
VAWA regulations in part 5 and the 
VAWA statute, and to reference VAWA 
regulations and the statute in 
§§ 580.31(g), 579.304, and 579.504 of 
HUD’s regulations. 

HUD Response: HUD declines to 
revise the regulations to broadly state 
that if an applicant is a victim of 
domestic violence, dating violence, 
sexual assault or stalking, a PHA shall 
not provide any information to an 
owner or landlord regarding current or 
prior landlords, addresses, or tenancy 
history. This prohibition could limit a 
PHA from providing other landlords 
and owners with relevant and necessary 
information about a tenancy that is 
unrelated to a VAWA crime. Sections 
982.307(b)(4) and 983.255(d) of this rule 
state that the VAWA protections apply 
in cases involving a victim of domestic 
violence, dating violence, sexual 
assault, or stalking for tenant screening 
in the HCV and PBV programs. 

Section 91.325(c)(3), pertaining to 
certifications for the ESG program, and 
the parallel provision in § 91.225, 
implement a certification requirement 
in the McKinney-Vento Act that is 
separate from VAWA protections. The 
ESG and CoC program rules at 
§§ 576.409 and 578.99(j), respectively, 
contain provisions about the 
applicability of VAWA’s general 
confidentiality requirements in § 5.2007, 
and provide that the recipient or 
subrecipient can limit receipt of 
documentation by an owner to protect 
an individual’s confidentiality. HUD 
declines to include additional 
confidentiality provisions for the ESG 
and CoC programs, as described by the 
commenter. 

13. Program-Specific Concerns 

a. Community Planning and 
Development (CPD) Programs 

Comment: Documentation and 
transfer requirements for the CoC and 
RHSP programs should be consistent 
with general VAWA requirements. 
Commenters said the preamble states 
that CoC regulations currently provide 
for transfer of tenant-based rental 
assistance for a family fleeing domestic 
violence, dating violence, sexual 
assault, or stalking at § 578.51(c)(3) and 
documentation requirements at 
§ 578.103, and a similar option is 
provided in the Rural Housing Stability 
Assistance program at § 579.216(c)(2). 
The commenters stated that, as these 
regulations pre-date the passage of 
VAWA, it is important that they be 
amended to reflect the transfer and 
documentation requirements in VAWA, 
and HUD should ensure that the 
requirements are consistent to improve 
compliance and provide greater 
protection for survivors. 

Commenters said the documentation 
requirements in the CoC and RHSP rules 
far exceed the VAWA standard and will 
likely further endanger victims. 
Commenters said this rule should not 
maintain different and more demanding 
documentation requirements for 
‘‘original incidence’’ and ‘‘reasonable 
belief of imminent threat of further 
domestic violence,’’ but rather should 
simply allow a victim to attest to the 
violence or assault. Specifically, 
commenters requested that §§ 578.51, 
578.103, 579.216, and 579.504 be 
amended to reference VAWA 
requirements. 

The commenters said that once these 
documents are collected it is essential 
that records are kept confidential, not 
included in shared databases, and any 
records to establish status as a victim 
should be noted in files by employees 
and then destroyed or returned to the 
victim. 

HUD Response: Section 578.7 of this 
rule provides that CoCs must develop an 
emergency transfer plan to coordinate 
emergency transfers within the 
geographic area. Existing regulations, as 
cited by the commenters, allow for the 
transfer of tenant based assistance to a 
separate geographic area. HUD 
maintains these provisions for moving 
with tenant based rental assistance as a 
separate, but complementary, option 
that is available to victims who are at 
imminent risk of future harm. In some 
situations, it may be easier to move an 
existing voucher than to invoke the 
emergency transfer track, and HUD 
wishes to maintain this flexibility. 
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As explained earlier in this preamble, 
the 2013 reauthorization of VAWA 
occurred prior to the publication of the 
RHSP proposed rule and HUD will 
include applicable VAWA provisions on 
the RHSP final rule. 

Comment: The ESG and CoC 
regulations should provide that 
recipients and subrecipients must 
establish a written policy that allows 
victims to seek their assistance, and 
HUD should draft such model policy. 
Commenters pointed to the ‘‘optional 
policy’’ in the proposed CoC and ESG 
regulations regarding how a survivor 
might prevent a landlord from taking 
unlawful actions against the survivor, 
and asked HUD to draft a model policy 
to maintain consistency. Commenters 
recommended amending 
§§ 576.407(g)(4) and 578.99(j)(5) to say 
that recipients or subrecipients ‘‘must,’’ 
and not ‘‘may’’, establish a written 
policy that allows program participants 
(the individual beneficiary) to seek the 
recipient’s assistance in invoking 
VAWA protections, and adding that 
nothing in this policy prohibits the 
participant from seeking legal counsel. 

HUD Response: This final rule 
maintains the option for recipients and 
subrecipients in ESG and CoC to limit 
receipt of documentation by an owner to 
protect an individual’s confidentiality. 
See §§ 576.409 and 578.99. However, 
HUD no longer includes regulatory 
language discussing the ‘‘optional 
policy’’ because whether the recipient 
or subrecipient establishes such a 
policy, the program participant would 
not be prohibited from asking for the 
recipient’s or subrecipient’s help to 
ensure owners comply with the VAWA 
requirements that are incorporated into 
their contractual agreements. 
Establishing such a policy is not a 
requirement in other HUD-covered 
programs involving intermediary 
parties, and requiring such a policy 
could result in administrative confusion 
for providers administering multiple 
types of HUD assistance. 

To assist tenants, HUD adds to the 
‘‘Notice of Occupancy Rights’’ a 
provision notifying tenants that if a 
covered housing provider fails to 
comply with the requirements in the 
notice, or the tenant needs assistance, 
the tenant can contact any applicable 
intermediary or HUD. 

Comment: VAWA incidents must be 
considered when determining whether a 
program participant is in compliance 
with RHSP and CoC regulations. A 
commenter said that, in both the RHSP 
and CoC program, participants must be 
in compliance with the program in 
order to have the option to transfer their 
assistance to another community. The 

commenter said it is important for HUD 
to provide guidance and training on the 
reasons why someone might seem out of 
compliance with a program, as the 
actions of perpetrators can cause a 
victim to seem out of ‘‘program 
compliance.’’ The commenters said that 
for example many perpetrators control 
finances, which could cause victims to 
miss rent payments, and abusers may 
also damage property and exert other 
controls over the victim that result in 
violations of program rules. 

HUD Response: HUD thanks 
commenters for these suggestions and 
will take them into account for guidance 
and training to program participants. 

Comment: Clarify whether additional 
lease requirements apply when tenant- 
based rental assistance is used for 
homelessness prevention under the ESG 
and CoC programs. Commenters 
recommended that in instances where 
the lease would be amended to reflect 
the rental assistance, the same VAWA 
amendments that are in the leases and 
rental agreements at proposed 
§§ 576.106(e) and (g) and § 578.99(j)(6) 
should apply. Commenters said that in 
instances where no changes are made to 
the lease, recipients and subrecipients 
should include the notice of VAWA 
rights in communication with the 
participant and in any communication 
to the landlord or owner. Commenters 
further stated that in §§ 576.106 and 
578.99(j)(6), HUD should clarify that 
owners and landlords may continue to 
include the VAWA protections after the 
assistance has ended, as this will benefit 
survivors and also keep consistency 
across owners’ properties. 

Another commenter recommended 
that there be a lease requirement that 
the perpetrator cannot be listed on the 
new lease, and if there is a restraining 
order placed on the perpetrator by the 
victim, the victim should be required to 
honor that restraining order. The 
commenter also said the lease should 
require that the unit must not be 
substandard housing. 

Other commenters said they do not 
support including additional lease 
requirements, as this can discourage 
private landlord participation in 
programs and have the unintended 
effect of making it more difficult for all 
families, and not just victims, to find 
housing. A commenter stated that, for 
ESG tenant-based rental assistance, the 
subrecipient is currently not responsible 
for reviewing the lease between the 
program participant and the owner, and, 
structurally, it makes more sense to 
have conditions of ESG program 
participation in the rental assistance 
agreement, as HUD has outlined in 
proposed § 576.106(e), and not require 

provisions in a lease. The commenter 
said that, alternatively, HUD could elect 
to not require either the rental 
assistance agreement or the lease to 
contain VAWA 2013 requirements 
where there is only short-term 
assistance, which would be in 
alignment with requirements in the 
HOPWA program where per proposed 
§ 574.330, VAWA does not apply to 
short-term housing. 

HUD Response: If a participant is 
receiving ongoing homelessness 
prevention in an existing unit, the rental 
agreement between the landlord and the 
recipient or subrecipient will contain 
the required VAWA provisions. In 
instances where a participant is 
receiving homelessness prevention in a 
new unit or a new lease will be 
executed, then the VAWA protections 
will be incorporated with the lease and 
the participant will be covered by both 
the rental agreement and a lease and the 
recipient will have the option of 
extending the VAWA protections after 
the provision of assistance ends. 
However, HUD will not require the 
recipient to have to extend the 
provisions after the assistance ends. 
Some landlords are reluctant to work 
with individuals and families that are 
homeless or formerly homeless and 
imposing additional lease requirements 
as a condition of accepting our funds 
that then continue after HUD funds are 
made available makes it more difficult 
to recruit landlords. 

HUD declines to impose additional 
lease requirements, including that the 
perpetrator cannot be listed on the new 
lease and victims must honor 
restraining orders. 

Comment: It is unclear how certain 
VAWA requirements would apply to 
ESG assistance. Commenters said that, 
in the case of homeless prevention, 
funds are used to maintain persons in 
their rental housing, such persons are 
already under a lease agreement, and it 
is not clear how VAWA provisions 
apply in this instance or how violations 
would be handled. Commenters said 
that providing notice to recipients of 
ESG rental assistance should be limited 
to the period for which the assistance is 
provided, and the requirement to create 
an emergency transfer plan should not 
apply to short term ESG assistance. 

Another commenter said that it 
administers ESG funding for shelter 
operations, rapid re-housing and 
homeless prevention. The commenter 
said that, in the case of the rapid re- 
housing, it processes payments to 
owners and will assume responsibility 
for providing the recipient with a copy 
of the agreements with private owners 
who will provide permanent housing for 
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the participant. The commenter said 
that it has no problem requiring the 
owner to advise when a notice to vacate 
is issued during the term of the 
agreement, but there is no mention of a 
penalty if the private owner fails to 
provide this notice and, since payment 
will have been made by then, there 
would be no recourse to the commenter. 

HUD Response: If a tenant requests 
homelessness prevention assistance for 
a new unit, then VAWA protections 
would be included in the new lease they 
are signing. The tenant lease will also 
supplement the ESG recipient rental 
agreement in this case. In a scenario 
where a new lease must be executed, 
then the recipient or subrecipient is 
required to put the requirements into 
the lease. The recipient or subrecipient 
has the option of writing the lease in 
such a way so that those extra 
requirements expire when the ESG 
assistance ends. In a homelessness 
prevention assistance scenario, the 
protections are in the rental assistance 
agreement so they would cease to apply 
when the rental assistance agreement 
ends, which is when the assistance 
ends. However, the recipient or 
subrecipient has the option of writing 
the lease so that the protections 
continue to apply even after the 
assistance ends. 

This rule’s requirements, including 
the emergency transfer requirements, 
apply to both short-term and medium- 
term ESG rental assistance. Even short- 
term rental assistance is assistance that 
would trigger the requirements of this 
rule. 

Comment: Clarify whether tenants in 
HOME-assisted units are covered by 
VAWA. Commenters said the notice of 
occupancy rights refers only to tenants 
who are receiving rental assistance, but 
the commenters expressed belief that 
tenants in HOME-assisted units (who 
are not receiving rental assistance) are 
also covered by VAWA protections. The 
commenters encouraged HUD to review 
the proposed rule through the eyes of a 
HOME-grantee to ensure that all 
provisions apply appropriately when 
the federal assistance is used solely for 
development assistance. 

HUD Response: Section 5.2001(b)(1) 
of this rule explains that, for project- 
based assistance, the assistance may 
consist of such assistance as operating 
assistance, development assistance, and 
mortgage interest rate subsidy. Further, 
the revisions to the HOME regulations 
state that the VAWA requirements apply 
to ‘‘all HOME tenant based rental 
assistance and rental housing assisted 
with HOME funds.’’ Under the HOME 
program, rental housing assisted with 
HOME funds is rental housing that has 

been newly constructed or acquired or 
rehabbed with HOME funds. Therefore, 
when HOME assistance is provided 
‘‘solely for development assistance,’’ 
VAWA would apply. HUD has revised 
the Notice of Occupancy Rights and the 
model emergency transfer plan to clarify 
that the VAWA rights, rules and 
remedies apply to HUD assistance 
generally for covered programs. 

Comment: Confirm that HOME- 
funded rental projects begun prior to the 
effective date of the rule are not subject 
to the rule, and provide time to 
implement requirements. A commenter 
asked for confirmation that § 92.359(b) 
exempts HOME-funded rental projects 
begun prior to the effective date of 
HUD’s final rule from the rule’s 
requirements. Another commenter 
asked that HUD provide an 
implementation period of at least four 
months to draft loan, grant, and 
covenant documents, policies, lease 
addendums, and other necessary 
documents. 

HUD Response: Section 92.359(b) 
provides that compliance with the 
regulations set forth in this rule is 
required for any tenant-based rental 
assistance or rental housing project for 
which the date of the HOME funding 
commitment is on or after the effective 
date of this rule. However, as HUD has 
stated several times, in publicly issued 
documents since 2013, and in the 
preamble to the proposed rule and in 
the preamble to this final rule, basic 
statutory core protections of VAWA 
were effective upon enactment of 
VAWA 2013. HUD has made clear that 
regulations are not needed to make 
these core statutory protections 
applicable, and the core requirements 
do apply to HOME funding 
commitments made prior to the effective 
date of this rule. Therefore, HUD has 
amended § 92.359 to make clear the 
application of the core protections at the 
time the statute passed. 

As discussed in the DATES section of 
this rule and overview of changes, the 
compliance date for completing an 
emergency transfer plan, under 
§ 5.2005(e) or applicable program 
regulations, and then providing 
emergency transfers under the 
emergency transfer plan is no later than 
May 15, 2017. 

Rule Change: HUD has revised 24 
CFR 92.359 to provide that the core 
statutory protections of VAWA applied 
upon enactment of VAWA 2013, and 
compliance with the VAWA 
requirements that require regulations 
apply to tenant-based rental assistance 
or rental housing project for which the 
date of the HOME funding commitment 

is made on or after the effective date of 
this rule. 

Comment: Remove proposed effective 
dates for CPD programs. Commenters 
urged HUD to remove the proposed 
effective dates for VAWA compliance 
that appear in the proposed rules for the 
programs administered by the Office of 
Community Planning and Development 
(CPD) that restrict VAWA 
implementation to applicants and 
tenants in future assisted units or with 
future tenant-based contracts and rental 
assistance. A commenter said that HUD 
does not explain why any HUD program 
would require such effective dates, and 
there is no indication that Congress 
anticipated or directed HUD to 
implement VAWA 2013 only for future 
tenants and applicants, especially since 
HUD implemented VAWA 2005 for all 
applicants and tenants in existing as 
well as future assisted units. 

The commenter said the proposed 
CPD effective dates are contrary to 
current HUD policy, as HUD has already 
reached out to participants in the HUD 
programs to advise them that the basic 
protections of VAWA were currently in 
effect, and do not require notice and 
comment rulemaking for compliance. 
The commenter said that in December 
2013, HUD advised housing providers 
with HOME funds to comply with the 
basic VAWA protections, so it is 
contradictory for HUD to indicate in the 
Proposed Rule that VAWA only applies 
to units funded by the HOME program 
prospectively. 

HUD Response: As HUD noted in 
response to the preceding comment, the 
core statutory protections of VAWA 
applied upon enactment of VAWA 
2013, to all covered HUD programs 
without the necessity of rulemaking. 
The HOME Program is different than 
many other covered programs in that: 
(1) HOME funds the construction or 
rehabilitation of housing and does not 
provide ongoing operating or rental 
assistance; and (2) HUD does not have 
a contractual relationship with the 
housing provider—the HOME written 
agreement is executed by the housing 
provider and the HOME participating 
jurisdiction. The HOME agreement 
reflects the regulations in effect at the 
time HOME funds are committed to the 
project. There is not now and never was 
a requirement that HOME written 
agreements require project owners to 
comply with ‘‘HOME regulations as they 
may be amended.’’ HUD cannot require 
participating jurisdictions to amend 
existing HOME agreements and 
participating jurisdictions would have 
no power to compel project owners to 
agree to amendments. In 2013, HUD 
made comprehensive changes to the 

VerDate Sep<11>2014 16:28 Nov 15, 2016 Jkt 241001 PO 00000 Frm 00068 Fmt 4701 Sfmt 4700 E:\FR\FM\16NOR2.SGM 16NOR2as
ab

al
ia

us
ka

s 
on

 D
S

K
3S

P
T

V
N

1P
R

O
D

 w
ith

 R
U

LE
S

ADD 119



80791 Federal Register / Vol. 81, No. 221 / Wednesday, November 16, 2016 / Rules and Regulations 

HOME regulations. Those changes are 
only applicable to projects to which 
HOME funds were committed after the 
effective date of the rule. The 
applicability of the VAWA in HOME is 
consistent with HUD’s regulatory 
authority. The remaining VAWA 
requirements apply prospectively to all 
HOME rental housing for which a 
commitment of HOME funds is made 
(meaning, the required written 
agreement is executed) after the 
regulation becomes effective. While 
HUD recognizes that, except for the core 
statutory protections of VAWA HOME- 
assisted rental housing is not subject to 
the regulatory requirements unless 
included in the written agreement with 
the participating jurisdiction, HUD 
strongly encourages owners of HOME- 
assisted rental housing to comply with 
the regulations to the maximum extent 
feasible. 

For similar reasons, except for the 
core statutory protections of VAWA, 
compliance with the VAWA 
requirements are not required for 
HOPWA projects with funding 
commitments earlier than the effective 
date of this rule, CoC grants awarded 
prior to the effective date of this rule, or 
ESG rental assistance agreements that 
are not executed or renewed after the 
effective date of this rule. 

Rule Change: HUD has revised 24 
CFR 574.604, 576.106, 576.409, and 
578,99 to state that the core statutory 
protections of VAWA applied upon 
enactment of VAWA 2013, and 
compliance with the VAWA 
requirements that required regulations 
apply prospectively to HOPWA funding 
commitments, CoC awards, and ESG 
rental assistance agreements. 

Comment: Clarify applicability of 
certain VAWA provisions to the HOME 
program. A commenter said that in 
order to make clear that VAWA applies 
in the context of evictions in the HOME 
program, HUD should add a reference to 
VAWA in current § 92.253(c), which 
provides that there must be good cause 
for tenancy terminations. The 
commenter recommended that HUD 
state that an owner’s tenant selection 
policies may not deny a family 
admission to the HOME program solely 
on the basis of criminal activity directly 
relating to domestic violence. In 
addition, the commenter stated that 
proposed § 92.359(c)(2) provides that 
the entity administering the HOME 
tenant-based assistance program must 
provide the tenant with the VAWA 
rights notice when ‘‘the entity learns 
that the tenant’s housing owner intends 
to provide the tenant with notification 
of eviction.’’ The commenter 
recommended that HUD’s final rule add 

the requirement that the owner provide 
to the family the VAWA rights notice 
along with the eviction notice. The 
commenter said it would be simpler and 
more efficient to impose the notice 
obligation on both the owner and the 
entity administering the program. 

The commenter also said HUD’s 
proposed regulations for lease 
bifurcation in the HOME program must 
be amended to ensure that victims’ 
protections after lease bifurcations are 
consistent. The commenter said HUD 
does not explain why the general 
‘‘reasonable time’’ provisions in 24 CFR 
part 5 do not apply to the HOME 
program and why the different system 
in proposed § 92.359(d) is necessary. 
The commenter said that by allowing 
participating jurisdictions to craft their 
own bifurcation policies, victims in the 
HOME program can have different lease 
bifurcation rights, and this will cause 
great confusion among victims. The 
commenter said proposed § 92.359(d) 
does not reflect VAWA’s requirement 
that tenants who remain after 
bifurcations be provided with a 
‘‘reasonable time’’ to establish eligibility 
for the existing program or for other 
covered housing programs, and this 
latter requirement must be added to the 
HOME regulations. In addition, 
commenters said that while proposed 
§ 92.359(d)(2) mentions that remaining 
tenants who cannot establish eligibility 
for HOME project-based assistance are 
entitled to at least 60 days to find other 
housing, this additional time to find 
other housing is not available for HOME 
tenant-based assistance. The commenter 
also suggested adding language to the 
HOME regulations similar to what exists 
for the HCV program—the housing 
provider must ensure that the victim 
retains the assistance. 

The commenter said it is unclear why 
HUD included proposed 
§ 92.359(d)(1)(iii), and recommended its 
deletion. The commenters advised that 
it did not understand why the VAWA 
protections for the remaining tenants 
would differ if the existing assistance 
were tenant-based versus project-based. 
In addition, the commenter cited 
proposed § 92.359(e) and urged that 
HUD, and not the participating 
jurisdiction, develop the VAWA lease 
addendum, as this may be the only 
opportunity for tenants to become aware 
of their housing responsibilities and 
rights under the law and is important 
for quality control. The commenter said 
the basic elements of the lease 
addendum can be modeled after the 
VAWA 2005 lease addenda for the 
Section 8 housing programs, and this 
could serve as a template for other 
programs newly covered by VAWA. The 

commenter said that issues that must be 
decided locally can be identified and 
the unique information left blank to be 
completed by the appropriate covered 
housing provider. The commenter also 
commended HUD for allowing victims 
who receive emergency transfers to 
terminate their leases without penalty, 
and recommended that this provision be 
expanded for the HOME program to 
permit a victim in VAWA-covered 
housing to terminate the lease upon a 
30-day written notice, except this 30- 
day notice would not be required in 
emergency transfer situations. 

In addition, the commenter said 
proposed § 92.359(e) states that the 
owner must notify the entity 
administering HOME tenant-based 
program prior to starting a lease 
bifurcation, but the commenter is 
concerned this will cause unnecessary 
delay. The commenter recommended 
the provision say that when HOME 
tenant-based rental assistance is 
provided, the lease term/addendum 
must require the owner to notify the 
entity administering the HOME tenant- 
based rental assistance when the owner 
bifurcates a lease and in non-lease 
bifurcation circumstances before the 
owner provides notification of eviction 
to the tenant. 

HUD Response: It is unnecessary to 
add a reference to § 92.253(c) to make it 
clear that VAWA applies to 
terminations of tenancy, as § 92.359 of 
this rule clearly specifies that VAWA 
requirements apply to HOME tenant- 
based rental assistance (TBRA) and 
rental housing assisted with HOME 
funds. Similarly, it is unnecessary to 
specify that an owner’s tenant selection 
policies may not deny a family 
admission to the HOME program solely 
on the basis of criminal activity directly 
relating to domestic violence because 
§ 92.253(d)(7) includes this in stating 
that tenant selection policies must 
comply with VAWA requirements. 

Further, because a housing owner 
must notify the participating 
jurisdiction prior to initiating an 
eviction, the participating jurisdiction 
will be able to provide the notice in a 
timely manner and HUD believes it is 
unnecessary to require that the housing 
owner also provide the notice along 
with the eviction notice. 

This final rule revises § 92.359 to 
reflect the fact that, for both HOME- 
assisted rental projects and HOME 
TBRA, it is unnecessary for the 
participating jurisdiction to establish or 
implement a policy that specifies the 
reasonable time period for a remaining 
tenant to establish eligibility. The entire 
household must be qualified to reside in 
a HOME-assisted unit or to receive 
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HOME TBRA, so any members of the 
household are already determined to be 
eligible. Further, being over income is 
not a permitted basis for eviction under 
the HOME program. The owner will 
review the household’s income as usual 
at recertification. Thus, there is no need 
to establish a reasonable time period for 
remaining tenants to establish eligibility 
for the housing if a lease is bifurcated. 
HUD agrees with commenter that 
§ 92.359(d)(1)(iii) in the proposed rule 
should be deleted and has done so in 
this final rule. Similar to the provision 
in § 982.315, regarding family break-up 
in the housing choice voucher program, 
which states that the housing provider 
must ensure that the victim retains 
assistance, § 92.359(d)(2) of this rule 
provides that if a tenant receiving 
HOME tenant-based rental assistance is 
removed from the lease through the 
bifurcation, any remaining tenant(s) are 
eligible to retain the HOME tenant- 
based rental assistance. 

HUD declines to implement 
commenters’ suggestions regarding the 
VAWA lease term/addendum. The 
requirement in § 92.359(e) that a 
participating jurisdiction must develop 
the lease term/addendum is consistent 
with HOME regulations, but this rule 
specifies what the lease term/addendum 
must include. Further, HUD declines to 
include a section in this rule permitting 
a victim in VAWA-covered housing to 
terminate the lease upon a 30-day 
written notice, which would not be 
required in emergency transfer 
situations. Such a provision may 
conflict with State and local law and 
HUD will not implement it at this time 
without seeking further comment. In 
addition, this final rule does not revise 
the provision in the proposed rule that 
the owner must notify the participating 
jurisdiction prior to starting a lease 
bifurcation. The participating 
jurisdiction is responsible for 
compliance with the HOME 
requirements and, given this oversight 
role, a housing provider cannot initiate 
such changes without prior notification 
to the participating jurisdiction. 

Rule Change: This final rule revises 
§ 92.359(d) to provide that if a family 
living in a HOME-assisted rental unit 
separates under 24 CFR 5.2009(a), the 
remaining tenant(s) may remain in the 
HOME-assisted unit, and if a family 
who is receiving HOME tenant-based 
rental assistance separates under 24 CFR 
5.2009(a), the remaining tenant(s) will 
retain the HOME tenant-based rental 
assistance and the participating 
jurisdiction must determine whether the 
tenant that was removed from the unit 
will receive HOME tenant-based rental 
assistance. 

Comment: Clarify applicability of 
certain VAWA requirements to the 
HOPWA program. A commenter cited 
proposed § 574.604(c), pertaining to 
protections for victims of domestic 
violence, dating violence, sexual 
assault, and stalking, and said that when 
authorizing the HOPWA program, 
Congress emphasized the similarity to 
Section 8 and commanded that the 
HOPWA program ‘‘shall be provided in 
the manner provided under [U.S.C.] 
1437f.’’ The commenter said that, 
therefore, as with the Section 8 program, 
VAWA must be immediately applicable 
to all current and future HOPWA units 
and tenant-based assistance, and 
proposed § 574.604(c) should be 
removed. 

The commenter said proposed 
§ 574.604(f) provides that the HOPWA 
facility or housing owner is obligated to 
develop the lease addendum, but urged 
HUD to develop the required basic 
elements of the lease addendum for the 
HOPWA program. In addition, the 
commenter said proposed § 5.2005(c) 
must be cross-referenced in proposed 
§ 574.604(f). Commenters recommended 
that this section permit a victim in 
VAWA-covered housing to terminate 
the lease upon a 30-day written notice, 
which would not be required in 
emergency transfer situations. 

The commenters said proposed 
§§ 574.604(b)(1)(i)(B) and 
574.604(b)(2)(i)(B) must be amended to 
ensure that the responsible entity 
provides the VAWA rights notice and 
the self-certification form at all three 
mandated junctures, and the ‘‘or’’ in this 
paragraph should be substituted with 
‘‘and.’’ 

The commenter also said current 
HOPWA program regulations permit the 
owner to terminate a ‘‘participant’s 
assistance . . . only in the most severe 
cases,’’ and this should be expanded 
with a reference to the obligation to 
comply with VAWA, and the current 
limitations on eligibility should be 
expanded to prohibit a denial of 
assistance to a VAWA victim. The 
commenter suggested amending 
§ 574.310 to include these references to 
VAWA. 

The commenter said language 
regarding admissions/eligibility for 
VAWA victims should be added to 
either the definition of an ‘‘eligible 
person’’ at § 574.3 or a new section in 
§ 574.310. 

HUD Response: HUD disagrees that 
the requirements of this rule should be 
applied retroactively. As stated in the 
proposed rule, VAWA 2005 provided 
VAWA protections for victims under 
HUD’s public housing and Section 8 
programs. Those protections were only 

expanded to the HOPWA program when 
Congress enacted VAWA 2013. This was 
the case notwithstanding the provision 
in the HOPWA statute, which provides 
that rental assistance under HOPWA 
‘‘shall be provided to the extent 
practicable in the manner provided 
under section 8 of the United States 
Housing Act of 1937.’’ (42 U.S.C. 
12908(a)(1)). Nothing in VAWA 2013 
suggests that Congress intended these 
VAWA protections to be applied 
retroactively by HUD. Accordingly, 
HUD is retaining the proposed 
regulation at § 574.604(c). 

This final rule amends § 574.604(c) to 
clarify that, for competitive grants, 
VAWA requirements apply to awards 
made on or after this rule becomes 
effective. The proposed rule stated that 
VAWA requirements are incorporated in 
the annual notice of funding availability 
and made applicable through the grant 
agreement or Renewal Memorandum, 
but the VAWA requirements are 
incorporated into the program’s 
regulatory framework and will apply to 
competitive grants awarded on or after 
the rule’s effective date because the 
grant agreement will subject the award 
to the entirety of 24 CFR part 574 in 
effect at the time of the award. The 
requirements do not need to be in the 
NOFA or made applicable through the 
Renewal Memorandum to apply to 
competitive awards. 

HUD appreciates the commenter’s 
suggestion regarding basic elements of a 
lease addendum, and HUD is taking 
these suggestions under consideration. 
In this final rule, HUD clarifies that, 
consistent with other HOPWA 
requirements for grantees and project 
sponsors, the grantee or project sponsor 
is responsible for ensuring that the 
housing or facility owner or manager 
adds the VAWA lease term/addendum 
to leases for HOPWA-assisted units and 
eligible persons receiving HOPWA 
tenant-based rental assistance. Further, 
HUD agrees that including a cross- 
reference to § 5.2005(c) in § 574.604(f) 
adds clarity to the rule, and accepts the 
commenter’s recommended change. 
However, as discussed in relation to the 
HOME program, HUD declines to 
include a section in this rule permitting 
a victim in VAWA-covered housing to 
terminate the lease upon a 30-day 
written notice, which would not be 
required in emergency transfer 
situations. Such a provision may 
conflict with state and local law and 
HUD will not implement it at this time 
without seeking further comment. 

HUD appreciates commenter’s 
suggestion of amending 
§§ 574.604(b)(1)(i)(B) and 
574.604(b)(2)(i)(B) to ensure that the 
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housing provider provides the VAWA 
rights notice and the self-certification 
form at all junctures mandated by 
VAWA 2013. This final rule revises 
these two sections to say that the 
housing providers must provide the 
notice of occupancy rights and the 
certification form at the times listed in 
paragraph (d) of the section, and revises 
paragraph (d) to state that the grantee is 
responsible for ensuring that the notice 
of occupancy rights and certification 
form is provided to each person in a 
HOPWA-assisted unit or receiving 
HOPWA assistance at each of the times 
listed in the statute, as well as during 
the 12-month period following the date 
that this rule becomes effective, either 
during annual recertification or lease 
renewal, or if there will be no 
recertification or lease renewal for a 
tenant during the first year after the rule 
takes effect, through other means. This 
is consistent with the general 
notification requirements in part 5 of 
this final rule. 

HUD accepts commenter’s suggestion 
to amend § 574.310 to include 
references to VAWA protections. 

Eligibility of HOPWA program 
participants is governed by HOPWA’s 
program statute. HOPWA assistance is 
limited to an ‘‘eligible person’’ which 
the statute defines as ‘‘a person with 
acquired immunodeficiency syndrome 
or a related disease and the family of 
such person.’’ 42 U.S.C. 12902(12). HUD 
is not authorized to expand program 
eligibility to VAWA victims, as the 
commenter suggests. VAWA victims are 
eligible for assistance under the program 
if they can also meet the definition of an 
‘‘eligible person.’’ However, HUD has 
provided some relief to victims in cases 
where the abuser is the person with 
HIV/AIDS. Section 574.460 allows 
victims in those cases a grace period to 
continue to receive HOPWA assistance, 
and an opportunity to demonstrate 
program eligibility. 

Rule Change: This final rule revises 
§ 574.604(f) from the proposed rule to 
include a cross-reference to § 5.2005(c), 
in addition to the reference to 
§ 5.2005(b). This rule also amends 
§ 574.310 to include references to 
VAWA protections. HUD also revises 
proposed § 574.460 and § 574.604, at 
this final rule stage, to include dating 
violence, sexual assault, and stalking. 
HUD also revises these sections to more 
closely track the VAWA provisions in 
24 CFR part 5, subpart L, for consistency 
with other HOPWA program regulations 
in 24 CFR part 574 and other regulations 
of other program covered by this rule, 
and for clarity. For example, this final 
rule clarifies the following with respect 
to the HOPWA program: That the 

grantee or project sponsor is responsible 
for ensuring that the housing or facility 
owner or manager develops and uses a 
VAWA lease addendum; that the 
reasonable grace period begins at the 
date of bifurcation of the lease rather 
than the date of eviction of the person 
with AIDS, and that housing assistance 
and supportive services under the 
HOPWA program shall continue for the 
remaining persons residing in the unit 
during the grace period; that the grantee 
must develop the emergency transfer 
plan; that persons in HOPWA-assisted 
units or receiving HOPWA assistance 
must be given the notice of occupancy 
rights and accompanying certification 
form during the 12-month period 
following the date that this rule 
becomes effective, as well as at each of 
the times required by statute; and that 
the grantee or project sponsor is 
responsible for ensuring that the 
housing or facility owner or manager is 
made aware of the option to bifurcate a 
lease. Additionally, this rule revises 
proposed § 574.604(c) to state that, for 
competitive grants, VAWA requirements 
apply to awards made on or after the 
date that this rule becomes effective. 

b. Public Housing and Voucher 
Programs 

Comment: VAWA regulations for 
public housing and voucher programs 
should mirror and reference the 
generally applicable regulations and 
those that apply to other programs. A 
commenter said the public housing and 
housing choice voucher regulations 
refer to criminal activity ‘‘related to’’ 
domestic violence’’ and said HUD 
should include ‘‘directly,’’ in its 
discussion, as the generally applicable 
regulations refer to criminal activity 
‘‘directly related’’ to VAWA incidents. 
The commenter said HUD must describe 
how VAWA protections apply to 
tenuous allegations of domestic 
violence. 

A commenter said that the language 
concerning lease requirements in HUD’s 
regulations in 24 CFR part 966 applies 
VAWA protections if a ‘‘current or 
future tenant’’ is or becomes a victim of 
domestic violence, but HUD must 
explain its inclusion of future tenants 
here, as this section concerns 
requirements for leases with existing 
tenants. Commenters asked if the term 
‘‘future tenants’’ refers to a different set 
of households than ‘‘applicants.’’ A 
commenter said the proposed VAWA 
provisions applicable to public housing 
tenant leases is limited to an individual 
who becomes a victim, but stated that 
VAWA requires covered housing 
providers to provide the VAWA notice 
and self-certification form to all 

applicants and tenants at three 
junctures, regardless of whether that 
tenant is a victim or an affiliated 
member of a victim. 

A commenter said that under the 
current regulations, a PHA may exclude 
certain tenants from a grievance hearing 
because of criminal activity, but such 
exclusion should not apply to victims of 
domestic violence, dating violence, 
sexual assault and stalking, and § 966.51 
should be amended to reflect this. 

A commenter recommended that HUD 
add language to § 983.253 (Leasing of 
contract units) to clarify that owners 
cannot discriminate against VAWA 
victims and their affiliated individuals. 

For the HCV program, a commenter 
recommended changing § 982.202(d) to 
include that the PHA admission policy 
must state the system of admission 
preferences that the PHA uses, 
including preferences for victims of 
domestic violence, dating violence, 
sexual assault, or stalking. The 
commenter said the current HCV lease 
and tenancy rules and § 982.308 must be 
amended to reference the VAWA 
protections and any notice of eviction 
shall include a notice of occupancy 
rights and self-certification form, and 
that the notice and form are required as 
attachments to the lease. 

HUD Response: HUD agrees with 
commenters that the program 
regulations should reflect the general 
VAWA regulations in part 5. HUD 
recognizes that the proposed regulations 
do not adequately reflect the 
notification requirements in part 5, in 
that they limit the responsibility to 
comply with part 5 protections to cases 
where domestic violence, dating 
violence, sexual assault, or stalking is 
involved or claimed to be involved, and 
the notice of VAWA rights must be 
provided to all tenants and applicants at 
the times described in this statute and 
rule. Therefore, this final rule revises 
§ 880.504(f), 880.607(c)(5), 882.511(g), 
883.605, 884.216(c), 884.223(f), 886.128, 
886.132, 886.328, 886.329(f), 891.575(f), 
891.610(c), 891.630(c), 960.103(d), 
966.4(a)(1)(vi), 982.53(e), 982.201(a), 
and 982.553(e) to generally note that the 
VAWA regulations in 24 CFR part 5, 
subpart L apply. HUD will provide 
assistance to housing providers to aid in 
determining whether criminal activity is 
directly related to a VAWA crime. In 
addition, HUD adds a paragraph to 
§ 983.253 to clarify that VAWA 
regulations apply to the leasing of 
contract units in the project-based 
voucher program. 

This final rule does not revise 
§ 966.51 as a commenter suggested. If a 
tenant is excluded from a grievance 
hearing, under § 966.51, that tenant is 
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still entitled to a due process 
determination and the opportunity for a 
hearing in court. 

This rule also does not amend 
§ 982.202(d), as § 982.207(b)(4) already 
states that PHAs should consider 
whether to adopt a local preference for 
admission of families that include 
victims of domestic violence. This final 
rule does, however, amend 
§ 982.207(b)(4) (on preferences for 
victims of domestic violence in the 
housing choice voucher program), as 
well as § 960.206(b)(4) (on preferences 
for victims of domestic violence in 
public housing) to clarify that 
preferences may be established not only 
for victims of domestic violence, but 
also for victims of dating violence, 
sexual assault, or stalking. 

It is unnecessary to amend § 982.308 
as a commenter suggested because, as 
explained earlier in this preamble, this 
final rule maintains existing 24 CFR 
5.2005(a)(4), which says that the HUD- 
required lease, lease addendum, or 
tenancy addendum must include a 
description of specific protections for 
victims of VAWA crimes, for programs 
covered by VAWA prior to the 2013 
reauthorization. Further, § 982.53(e) 
specifies that the PHA must apply 
VAWA protections, which includes the 
provision of the notice of VAWA rights 
and certification form with notification 
of eviction. 

Rule Change: Sections 880.504(f), 
880.607(c)(5), 882.511(g), 883.605, 
884.216(c), 884.223(f), 886.128, 886.132, 
886.328, 886.329(f), 891.575(f), 
891.610(c), 891.630(c), 960.103(d), 
966.4(a)(1)(vi), 982.53(e), and 982.553(e) 
are revised to generally state that 24 
CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking) 
applies. 

This final rule adds § 983.253(a)(4), 
which says that in selecting tenants, an 
owner must comply with HUD’s 
regulations in 24 CFR part 5, subpart L 
(Protections for Victims of Domestic 
Violence, Dating Violence, Sexual 
Assault, or Stalking). 

This rule amends § 982.207(b)(4) 
(preferences for victims of domestic 
violence in the housing choice voucher 
program), as well as § 960.206(b)(4) (on 
preferences for victims of domestic 
violence in public housing) to clarify 
that preferences may be established not 
only for victims of domestic violence, 
but also for victims of dating violence, 
sexual assault, or stalking. 

Comment: Portability requirements 
should not be overly restrictive for 
victims of sexual assault. A commenter 
said the HUD rules on portability of 
vouchers allow a victim of sexual 

assault to be protected if the assault 
occurred within the prior 90 days and 
on the project premises. The commenter 
said this requirement is too restrictive 
because the presence or proximity of an 
offender can cause continued or new 
safety concerns for the victim after 90 
days and PHAs should be encouraged to 
apply a longer time frame when 
necessary. The commenter 
recommended amending § 982.353 to 
say it does not prohibit a PHA or owner 
from increasing the protections for 
victims of sexual assault by increasing 
the time period within which the sexual 
assault occurred or expanding the 
location within which the sexual assault 
occurred. 

HUD Response: Section 982.314(b)(4) 
of the proposed rule, which as described 
earlier, has been redesignated as 
§ 982.354(b)(4) following publication of 
HUD’s August, 2015 Portability Rule at 
80 FR 50564, follows the transfer 
provisions in VAWA 2013 and this rule. 
The provision applies to victims of 
sexual assault if they either reasonably 
believe they are threatened with 
imminent harm from further violence if 
they remain in the unit, or if the sexual 
assault occurred on the premises during 
the 90-calendar-day period preceding 
the family’s move or request to move. 
Therefore, victims of sexual assault who 
have safety concerns might be able to 
move under this provision even if the 
sexual assault occurred more than 90 
days before the move or the request to 
move. 

Rule Change: HUD revises 
redesignated § 982.354(b)(4) in this final 
rule to clarify that the provision applies 
if the family or a member of the family, 
is or has been the victim of domestic 
violence, dating violence, sexual 
assault, or stalking, as provided in 24 
CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking), 
and the move is needed to protect the 
health or safety of the family or family 
member, or if any family member has 
been the victim of a sexual assault that 
occurred on the premises during the 90- 
calendar-day period preceding the 
family’s request to move. 

Comment: Certain public housing and 
voucher program regulations are 
unclear. A commenter said proposed 
§§ 982.314, 982.315, and 982.353 are 
overly complicated in that housing 
providers may need to determine if a 
move is necessary to protect health and 
safety; if a family believed that the move 
was for that purpose; and if family 
members believed that they were in 
imminent threat of harm, and housing 
providers need guidance on this. 
Another commenter questioned the use 

of the words ‘‘applicable’’ and 
‘‘allegedly’’ in proposed § 960.103(d), 
and said that use of the word 
‘‘allegedly’’ raises issues about whether 
acts should first be proven. A 
commenter asked HUD to distinguish 
more clearly a PHA’s responsibilities 
under tenant-based and project-based 
rental assistance programs. 

HUD Response: As noted earlier in 
this preamble, this final rule revises 
§ 960.103(d), which no longer includes 
the words ‘‘applicable’’ or ‘‘allegedly.’’ 
Covered housing providers must 
consider tenants and applicants to be 
victims of domestic violence, dating 
violence, sexual assault, or stalking if 
they submit documentation in 
accordance with § 5.2007 of this rule. In 
addition, as stated earlier in this 
preamble, HUD will provide guidance 
on the responsibilities of housing 
providers in different HUD programs 
where necessary. 

Comment: The rule may discourage 
owners from participating in the HCV 
program. A commenter said proposed 
§§ 982.53, 982.310, 982.314 contain 
clarifications as to which 
responsibilities for compliance rest with 
the PHA and which ones rest with the 
owner. The commenter said that while 
the burden is on the PHA, the impact on 
the owner may still reduce the number 
of participating owners. 

HUD Response: HUD has sought to 
minimize the burden on owners 
participating in the HCV program while 
still adhering to the requirements of 
VAWA. 

Comment: Ensure regulatory policies 
are incorporated in PHA documents. A 
commenter stated that proposed 
§ 982.315(a)(2) states in part that the 
PHA must ensure that the victim retains 
assistance. The commenter said this 
language should be mandatory in 
administrative plans and other policies. 

HUD Response: PHAs may 
incorporate the language of 
§ 982.315(a)(2) or similar language into 
their administrative plans. PHAs must 
comply with all HCV program 
requirements whether or not they are 
specified in their administrative plans, 
and HUD does not mandate that all 
applicable regulations are included in 
plans. 

Comment: The regulations should 
incorporate proposed guidance on 
VAWA in the HUD–VASH program. 
Commenters said HUD should 
incorporate into the proposed 
regulations the guidance it has issued in 
its Q&As on the HUD–VASH program; 
specifically, that in cases where the 
VASH voucher recipient has been 
terminated for committing a VAWA act, 
the remaining victim should be issued 
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a Section 8 voucher if one is available, 
or, if one is not available, should be 
authorized to continue utilizing the 
VASH voucher up until the voucher’s 
turnover. 

HUD Response: Guidance is generally 
not appropriate for regulatory text. The 
regulatory text is to advise what actions 
are required. As HUD has stated 
throughout the preamble, HUD intends 
to supplement its VAWA regulations 
with guidance. 

c. FHA Programs 
Comment: Ensure that VAWA 

protections apply to all parts of the 
Section 236 and 221(d)(3) and (d)(5) 
BMIR programs. A commenter said the 
program regulations for the Section 236 
program do not explicitly cross 
reference to the regulations in 24 CFR 
part 200, and recommended that in 24 
CFR 236.1, HUD insert a cross-reference 
to proposed § 200.38. The commenter 
also said the eviction rules in 24 CFR 
part 247 that are explicitly made 
applicable to the Section 236, 221(d)(3) 
& (d)(5) BMIR, and 202 programs by 
§ 247.2 must be amended to include 
VAWA protections, particularly the 
primary rule governing good cause for 
eviction at 24 CFR 247.3. 

HUD Response: Section 200.38 
explicitly provides that VAWA applies 
to the Section 236 program and the 
cross-reference in § 236.1 is 
unnecessary. For greater clarity, 
however, this rule adds a provision in 
§ 247.1 that notes that covered housing 
providers are subject to VAWA 
requirements. HUD also notes that while 
VAWA applies to Section 221(d)(3)/
221(d)(5) and Section 236, these 
programs are no longer active programs 
(i.e. no new grants are being 
distributed). However, there may be a 
few of such projects still in existence 
and a number of section 236 projects 
enter new contracts with HUD when 
they decouple their Interest Reduction 
Payment (IRP), enter into a five-year use 
agreement extension required in an IRP 
decoupling, or choice to participate in 
RAD. Many 221(d)(3)/(d)(5) and 236 
projects also receive Section 8 funding. 
In the case that a project is participating 
in RAD or receives Section 8 funding, 
the requirements for those programs 
would govern the treatment of tenants 
for purposes of VAWA. In cases where 
there is no Section 8 funding, and a 236 
project is entering into a new contract 
with HUD, the owner must ensure that 
VAWA requirements are being followed. 

Rule Change: Section 247.1 
(Applicability) is revised to include a 
paragraph explaining that landlords of 
subsidized projects that are listed as 
covered housing programs in 24 CFR 

5.2003 must comply with 24 CFR part 
5, subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking). 

d. Multifamily Programs 
Comment: Section 811 regulations 

should allow for continued assistance in 
the event of a VAWA incident. A 
commenter said that, for Section 811, 
HUD should provide a period of 
stability for those households that have 
experienced domestic violence and 
should amend its regulations and 
guidance to state that if the qualifying 
tenant leaves the unit, the owner can 
continue to receive the assistance for the 
remaining members of the household 
during the requalification period. The 
commenter said this approach would 
align with the change that HUD 
proposed to make for HOPWA program, 
where previously continuance of 
assistance was only allowed in the case 
of the death of the qualified tenant. 

HUD Response: The HOPWA program 
allows for tenants to retain assistance 
under certain circumstances when the 
qualifying tenant no longer resides in 
the unit, but, as explained earlier in this 
preamble, the Section 811 program does 
not provide that flexibility. 

Comment: Integrate VAWA into the 
program-specific regulations. A 
commenter recommended changing the 
program-specific regulations at 24 CFR 
parts 880, 882, 883, 884, 886, and 891 
so that the VAWA requirements are 
fully implemented in all the programs. 

HUD Response: The references to 24 
CFR part 5, subpart L, in these 
regulations ensure that VAWA 
requirements are implemented in 
specific programs. 

Comment: Clarify VAWA protections 
in project-based section 8 regulations 
and lease addenda. A commenter said 
that for all project-based section 8 
programs, HUD should identify 
correctly who the covered housing 
provider(s) are, and the VAWA lease 
addenda for these programs should 
include copies of the VAWA rights 
notice and certification form, as well as 
language informing tenants that they 
must be given the notice and form at the 
three junctures required by the statute. 

HUD Response: This final rule revises 
the definition of covered housing 
provider for the project-based section 8 
programs. As also discussed earlier in 
the preamble, this final rule maintains 
existing 24 CFR 5.2005(a)(4) for 
programs covered by VAWA prior to the 
2013 reauthorization, which include the 
project-based section 8 regulations. This 
provision states that the HUD-required 
lease, lease addendum, or tenancy 
addendum, as applicable, must include 

a description of specific protections 
afforded to the victims of domestic 
violence, dating violence, or stalking, as 
provided in 24 CFR part 5, subpart L. 

e. Cross-Cutting Program Comments 

Comment: The ‘‘family break up’’ rule 
set forth in the HCV and HOME 
regulations should be included in the 
rules for all of the HUD-covered housing 
programs. A commenter said the most 
critical aspect of the HCV ‘‘family break 
up’’ rule is that it clearly states that if 
the family breakup results from an 
occurrence of domestic violence, dating 
violence, sexual assault, or stalking, the 
housing provider must ensure that the 
victim retains the assistance. The 
commenter said the factors to be 
considered in the event of family 
breakup in making the decision to 
allocate assistance should be included 
in VAWA rules for all HUD-covered 
housing programs. The commenter said 
the HOME rule at proposed § 92.359 
permits the housing provider to 
determine that after a family breakup, 
both newly formed families could 
receive assistance. 

HUD Response: HUD agrees that clear 
standards would help to expedite 
allocation of a family’s TBRA and 
preserve that assistance for the victim 
when a family receiving TBRA separates 
during an emergency transfer. 
Therefore, this final rule provides that, 
where applicable, the emergency 
transfer plan must describe policies for 
a tenant who has tenant-based rental 
assistance and qualifies for an 
emergency transfer to move quickly 
with that assistance. The program rules 
for the ESG and CoC programs are also 
amended to ensure that the emergency 
transfer plan addresses what happens 
with respect to any family member(s) 
excluded from the emergency transfer. 
The final rule further specifies that 
when a family receiving TBRA splits via 
bifurcation the family’s TBRA will 
continue for the family member(s) who 
qualified for the VAWA remedy. 

For HOME, this rule, similar to ESG 
and CoC program language, clarifies that 
if a family living in a HOME-assisted 
rental unit separates under the rule’s 
bifurcation provisions, the remaining 
tenant(s) are eligible to remain in the 
HOME-assisted unit, and if a family 
who is receiving HOME tenant-based 
rental assistance separates under the 
rule’s bifurcation provisions, the 
remaining tenant(s) will retain the 
HOME tenant-based rental assistance 
and the participating jurisdiction must 
determine whether the tenant that was 
removed from the unit will receive 
HOME tenant-based rental assistance. 
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Rule Change: HUD changes the 
emergency transfer provision in 24 CFR 
5.2005(e)(9) to provide that, where 
applicable, the emergency transfer plan 
must describe policies for a tenant who 
has tenant-based rental assistance and 
qualifies for an emergency transfer to 
move quickly with that assistance. HUD 
also makes related changes to the ESG 
and CoC regulations to both protect the 
victim’s housing or assistance and 
address what happens to the non- 
transferring family member(s) when a 
family separates in those programs at 
§§ 576.409(d)–(e) and 578.99(j)(7)–(8). 

Comment: Ensure consistent VAWA 
occupancy requirements and rights. A 
Commenter said the proposed rules 
conforming VAWA to the individual 
programs fairly consistently address the 
applicability of VAWA at admission, 
eviction, and termination, but there is 
less consistency to the applicability of 
VAWA to occupancy rights. The 
commenter recommended that HUD 
ensure that language concerning 
occupancy requirements and rights 
under VAWA is consistent. 

HUD Response: HUD appreciates 
commenter’s concern and has 
maintained consistency across program 
requirements where possible, while 
trying to afford victims of domestic 
violence, dating violence, sexual 
assault, and stalking, with the greatest 
level of protections possible under both 
VAWA and particular program 
requirements. 

Comment: Provided that in the event 
of conflict with other regulations, 
VAWA regulations control. A 
commenter asked HUD to adopt an 
overarching policy statement indicating 
that any interpretation of a covered 
housing program’s regulations should 
include a presumption that the VAWA 
regulations govern in the event of 
conflict. The commenter said many 
HUD programs have regulations with 
multiple or overlapping provisions 
relating to admission, selection, and 
occupancy rights, eviction and 
termination, and HUD’s proposed 
VAWA rule did not apply VAWA 
requirements to all. The commenter said 
that to ensure that VAWA is fully 
implemented in all aspects of these 
programs; each program regulation 
should have a clause stating that in the 
event of conflict, the VAWA regulations 
shall control. 

HUD Response: Unlike VAWA 2005, 
which amended the laws for public 
housing and Section 8 programs, VAWA 
2013 did not amend the statutory 
authority for any housing program, and 
therefore HUD is unable to include the 
language the commenters recommend. 

III. Paperwork Reduction Act 

Paperwork Reduction Act 

The information collection 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501–3520) for review and 
approval. 

IV. Findings and Certifications 

Executive Order 12866, Regulatory 
Planning and Review 

OMB reviewed this rule under 
Executive Order 12866 (entitled, 
‘‘Regulatory Planning and Review’’). 
This rule was determined to be a 
‘‘significant regulatory action,’’ as 
defined in section 3(f) of the order but 
not economically significant, as 
provided in section 3(f)(1) of the order. 
In accordance with the Executive order, 
HUD has assessed the potential costs 
and benefits, both quantitative and 
qualitative, of this regulatory action. 
The potential costs associated with this 
regulatory action are those resulting 
primarily from the statute’s 
documentation requirements. 

Need for Regulatory Action 

This regulatory action is required to 
conform the provisions of HUD’s VAWA 
regulations to those of title VI of VAWA 
2013, codified at 42 U.S.C. 14043e et 
seq. The 2013 statutory changes both 
expand the HUD programs to which 
VAWA applies and expand the scope of 
the VAWA protections. Therefore, this 
regulatory action is necessary for HUD’s 
regulations to reflect and implement the 
full protection and coverage of VAWA. 

The importance of having HUD’s 
VAWA regulations updated cannot be 
overstated. The expansion of VAWA 
2013 to other HUD rental assistance 
programs emphasizes the importance of 
protecting victims of domestic violence, 
dating violence, sexual assault, and 
stalking, in all HUD housing offering 
rental assistance. By having all covered 
housing providers be aware of the 
protections of VAWA and the actions 
that they must take to provide such 
protections if needed, HUD signals to all 
tenants in the covered housing programs 
that HUD is an active part of the 
national response to prevent domestic 
violence, dating violence, sexual 
assault, and stalking. 

In addition to expanding the 
applicability of VAWA to HUD 
programs beyond HUD’s Section 8 and 
public housing programs, VAWA 2013 
expands the protections provided to 
victims of domestic violence, dating 
violence, sexual assault, and stalking, 

which must be incorporated in HUD’s 
codified regulations. For example, 
under VAWA 2013, victims of sexual 
assault are specifically protected under 
VAWA for the first time in HUD- 
covered programs. Another example is 
the statutory replacement of the term 
‘‘immediate family member’’ with the 
term ‘‘affiliated individual.’’ Where 
HUD’s current VAWA regulations 
provided that a non-perpetrator tenant 
would be protected from being evicted 
or denied housing because of acts of 
domestic violence, dating violence, or 
stalking committed against a family 
member (see current 24 CFR 
5.2005(c)(2)), under VAWA 2013, the 
same protections apply to a non- 
perpetrator tenant because of acts of 
domestic violence, dating violence, 
sexual assault, or stalking committed 
against an ‘‘affiliated individual.’’ The 
replacement of ‘‘immediate family 
member’’ with ‘‘affiliated individual’’ 
reflects differing domestic arrangements 
and must be incorporated in HUD’s 
regulations. 

VAWA 2013 also increases protection 
for victims of domestic violence, dating 
violence, sexual assault, and stalking by 
requiring HUD to develop a model 
emergency transfer plan to guide 
covered housing providers in the 
development and adoption of their own 
emergency transfer plans. VAWA also 
changes the procedures for the 
notification to tenants and applicants of 
their occupancy rights under VAWA. 
Prior to VAWA 2013, public housing 
agencies administering HUD’s public 
housing and Section 8 assistance were 
responsible for the development and 
issuance of such notification to tenants. 
Under VAWA 2013, HUD must develop 
the notice. Thus, HUD’s VAWA 
regulations must reflect that HUD will 
prescribe the notice of occupancy rights 
to be distributed by covered housing 
providers. 

In addition, certain provisions of 
VAWA 2013, particularly those 
pertaining to emergency transfer plans 
and lease bifurcations, require further 
clarification in order to be implemented 
in HUD programs. For example, this 
regulatory action is needed to explain 
whether and what documentation 
requirements may apply in the case of 
emergency transfers, and what a 
reasonable time period for a tenant to 
establish eligibility for housing under a 
covered housing program, or to find 
new housing, after a lease bifurcation 
would be. 

Costs and Benefits 
As noted in the Executive Summary 

of this preamble, this rule provides 
several benefits, including expanding 
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the protections of VAWA to applicants 
and tenants beyond those in HUD’s 
public housing and Section 8 programs; 
strengthening the rights, including 
confidentiality rights, of victims of 
domestic violence, dating violence, 
sexual assault, and stalking in HUD- 
covered programs; and possibly 
minimizing the loss of housing by such 
victims through the bifurcation of lease 
and emergency transfer plan provisions. 
The notice of occupancy rights to be 
distributed to all applicants and tenants 
signals the concern of HUD and the 
covered housing provider about the 
serious consequences of domestic 
violence, dating violence, sexual 
assault, and stalking on the individual 
tenant victim and, at times, the victim’s 
family or individuals affiliated to the 
victim, and confirms the protections to 
be afforded to the tenant victim if such 
violence occurs. The notice of 
occupancy rights is presented with the 
goal of helping applicants and tenants 
understand their occupancy rights 
under VAWA. Awareness of such rights 
is an important benefit. 

The costs of the regulations, as also 
noted earlier in this preamble, are 
primarily paperwork costs. These are 
the costs of providing notice to 
applicants and tenants of their 
occupancy rights under VAWA, the 
preparation of an emergency transfer 
plan, and documenting the incident or 
incidents of domestic violence, dating 
violence, sexual assault, and stalking. 
The costs, however, are minimized to 
some extent by the fact that VAWA 2013 
requires HUD to prepare the notice of 
occupancy rights, the certification form, 
and the model emergency transfer plan. 
In addition, as discussed in the 
preamble, costs to covered housing 
providers will be minimized because 
HUD will translate the notice of 
occupancy rights and certification form 
into the most popularly spoken 
languages in the United States, and 
HUD has prepared a model transfer 
request form that housing providers and 
tenants requesting emergency transfer 
may use. 

In addition to the costs related to 
these documents, which HUD submits is 
not significant given HUD’s role in 
creating the documents, there may be a 
cost with respect to a tenant claiming 
the protections of VAWA and a covered 
housing provider responding to such 
incident. This cost will vary, however, 
depending on the incidence of claims in 
a given year and the nature and 
complexity of the situation. The costs 
will also depend on the supply and 
demand for the available and safe units 
in the situation of an emergency transfer 
request. HUD’s covered housing 

providers did not confront such 
‘‘movement’’ costs under VAWA 2005, 
so it remains to be seen, through 
implementation of VAWA 2013, if the 
transfer to a safe and available unit can 
be realized in most situations in which 
such a request is made, and the costs a 
housing provider may face as a result. 

The reporting and recordkeeping 
matrix that accompanies HUD’s 
Paperwork Reduction Act statement, 
provided above, provides HUD’s 
estimate of the workload associated 
with the reporting and recordkeeping 
requirements. 

The docket file is available for public 
inspection between the hours of 8 a.m. 
and 5 p.m., weekdays, in the 
Regulations Division, Office of General 
Counsel, Department of Housing and 
Urban Development, 451 7th Street SW., 
Room 10276, Washington, DC 20410– 
0500. Due to security measures at the 
HUD Headquarters building, please 
schedule an appointment to review the 
docket file by calling the Regulations 
Division at 202–708–3055 (this is not a 
toll-free number). Persons with hearing 
or speech impairments may access the 
telephone number above via TTY by 
calling the Federal Relay Service, toll- 
free, at 800–877–8339. 

Impact on Small Entities 
The Regulatory Flexibility Act (5 

U.S.C. 601 et seq.) generally requires an 
agency to conduct a regulatory 
flexibility analysis of any rule subject to 
notice and comment rulemaking 
requirements, unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. 

This rule implements the protections 
of VAWA 2013 in all HUD-covered 
housing programs. These protections are 
statutory and statutorily directed to be 
implemented. The statute does not 
allow for covered housing providers 
who are, or may qualify as small entities 
to not provide such protections to its 
applicants or tenants or provide fewer 
protections than covered entities that 
are larger entities. However, with 
respect to processes that may be found 
to be burdensome to small covered 
housing providers—such as bifurcation 
of the lease and the emergency transfer 
plan—bifurcation of the lease is a 
statutory option not a mandate, and 
transferring a tenant under the 
emergency transfer plan is contingent 
upon whether a housing provider has a 
safe and available unit to which a victim 
of domestic violence, dating violence, 
sexual assault, or stalking can transfer 
may seek transfer. Therefore, small 
entities are not required to carry out the 
bifurcation option, and emergency 

transfers may not be feasible given the 
fewer number of units generally 
managed by smaller entities. 

Environmental Impact 

This rule involves a policy document 
that sets out nondiscrimination 
standards. Accordingly, under 24 CFR 
50.19(c)(3) this rule is categorically 
excluded from environmental review 
under the National Environmental 
Policy Act of 1969 (42 U.S.C. 4321). 

Executive Order 13132, Federalism 

Executive Order 13132 (entitled 
‘‘Federalism’’) prohibits an agency from 
publishing any rule that has federalism 
implications if the rule either (i) 
imposes substantial direct compliance 
costs on State and local governments 
and is not required by statute, or (ii) 
preempts State law, unless the agency 
meets the consultation and funding 
requirements of section 6 of the 
Executive order. This rule does not have 
federalism implications and does not 
impose substantial direct compliance 
costs on State and local governments or 
preempt State law within the meaning 
of the Executive order. The scope of this 
rule is limited to HUD-covered housing 
programs, as such term is defined in the 
rule. 

Unfunded Mandates Reform Act 

Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (2 U.S.C. 
1531–1538) establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments, and the private 
sector. This rule does not impose any 
Federal mandates on any State, local, or 
tribal government, or the private sector 
within the meaning of UMRA. 

Catalog of Federal Domestic Assistance 

The Catalog of Federal Domestic 
Assistance numbers applicable to the 
programs that would be affected by this 
rule are: 14.103, 14.135, 14.157, 14.181, 
14.195, 14.231, 14.267, 14.268, 14.239, 
14.241, 14.850, 14.856, and 14.871. 

List of Subjects 

24 CFR Part 5 

Administrative practice and 
procedure, Aged, Claims, Crime, 
Government contracts, Grant 
programs—housing and community 
development, Individuals with 
disabilities, Intergovernmental relations, 
Loan programs—housing and 
community development, Low and 
moderate income housing, Mortgage 
insurance, Penalties, Pets, Public 
housing, Rent subsidies, Reporting and 
recordkeeping requirements, Social 
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security, Unemployment compensation, 
Wages. 

24 CFR Part 91 
Aged, Grant programs—housing and 

community development, Homeless, 
Individuals with disabilities, Low and 
moderate income housing, Reporting 
and recordkeeping requirements. 

24 CFR Part 92 
Administrative practice and 

procedure, Grant programs—housing 
and community development, Low and 
moderate income housing, 
Manufactured homes, Rent subsidies, 
Reporting and recordkeeping 
requirements. 

24 CFR Part 93 
Administrative practice and 

procedure, Grant programs—housing 
and community development, Low and 
moderate income housing, 
Manufactured homes, Rent subsidies, 
Reporting and recordkeeping 
requirements. 

24 CFR Part 200 
Administrative practice and 

procedure, Claims, Equal employment 
opportunity, Fair housing, Home 
improvement, Housing standards, Lead 
poisoning, Loan programs—housing and 
community development, Mortgage 
insurance, Organization and functions 
(Government agencies), Penalties, 
Reporting and recordkeeping, Social 
Security, Unemployment compensation, 
Wages. 

24 CFR Part 247 
Grant programs—housing and 

community development, Loan 
programs—housing and community 
development, Low and moderate 
income housing, Rent subsidies. 

24 CFR Part 574 
Community facilities, Grant 

programs—housing and community 
development, Grant programs—social 
programs, HIV/AIDS, Low and moderate 
income housing, Reporting and 
recordkeeping requirements. 

24 CFR Part 576 
Community facilities, Grant 

programs—housing and community 
development, Grant programs—social 
programs, Homeless, Reporting and 
recordkeeping requirements. 

24 CFR Part 578 
Community development, 

Community facilities, Grant programs— 
housing and community development, 
Grant program—social programs, 
Homeless, Reporting and recordkeeping 
requirements. 

24 CFR Part 880 

Grant programs—housing and 
community development, Rent 
subsidies, Reporting and recordkeeping 
requirements. 

24 CFR Part 882 

Grant programs—housing and 
community development, Homeless, 
Lead poisoning, Manufactured homes, 
Rent subsidies, Reporting and 
recordkeeping requirements. 

24 CFR Part 883 

Grant programs—housing and 
community development, Rent 
subsidies, Reporting and recordkeeping 
requirements. 

24 CFR Part 884 

Grant programs—housing and 
community development, Rent 
subsidies, Reporting and recordkeeping 
requirements, Rural areas. 

24 CFR Part 886 

Grant programs—housing and 
community development, Lead 
poisoning, Rent subsidies, Reporting 
and recordkeeping requirements. 

24 CFR Part 891 

Aged, Grant programs—housing and 
community development, Individuals 
with disabilities, Loan programs— 
housing and community development, 
Rent subsidies, Reporting and 
recordkeeping requirements. 

24 CFR Part 905 

Grant programs—housing and 
community development, Public 
housing, Reporting and recordkeeping 
requirements. 

24 CFR Part 960 

Aged, Grant programs—housing and 
community development, Individuals 
with disabilities, Pets, Public housing. 

24 CFR Part 966 

Grant programs—housing and 
community development, Public 
housing, Reporting and recordkeeping 
requirements. 

24 CFR Part 982 

Grant programs—housing and 
community development, Grant 
programs—Indians, Indians, Public 
housing, Rent subsidies, Reporting and 
recordkeeping requirements. 

24 CFR Part 983 

Grant programs—housing and 
community development, Low and 
moderate income housing, Rent 
subsidies, Reporting and recordkeeping 
requirements. 

Accordingly, for the reasons stated in 
the preamble, and in accordance with 
HUD’s authority in 42 U.S.C. 3535(d), 
HUD amends 24 CFR parts 5, 92, 93, 
200, 247, 574, 576, 578, 880, 882, 883, 
884, 886, 891, 905, 960, 966, 982, and 
983, as follows: 

PART 5—GENERAL HUD PROGRAM 
REQUIREMENTS; WAIVERS 

■ 1. The authority citation for part 5 is 
revised to read as follows: 

Authority: 42 U.S.C. 1437a, 1437c, 1437d, 
1437f, 1437n, 3535(d), Sec. 327, Pub. L. 109– 
115, 119 Stat. 2936, and 42 U.S.C. 14043e et 
seq., Sec. 601, Pub. L. 113–4, 127 Stat. 101. 

■ 2. Revise Subpart L to read as follows: 

Subpart L—Protection for Victims of 
Domestic Violence, Dating Violence, Sexual 
Assault, or Stalking 
Sec. 
5.2001 Applicability. 
5.2003 Definitions. 
5.2005 VAWA protections. 
5.2007 Documenting the occurrence of 

domestic violence, dating violence, 
sexual assault, or stalking. 

5.2009 Remedies available to victims of 
domestic violence, dating violence, 
sexual assault, or stalking. 

5.2011 Effect on other laws. 

Subpart L—Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking 

§ 5.2001 Applicability. 
(a) This subpart addresses the 

protections for victims of domestic 
violence, dating violence, sexual 
assault, or stalking who are applying for, 
or are the beneficiaries of, assistance 
under a HUD program covered by the 
Violence Against Women Act (VAWA), 
as amended (42 U.S.C. 13925 and 42 
U.S.C. 14043e et seq.) (‘‘covered housing 
program,’’ as defined in § 5.2003). 
Notwithstanding the title of the statute, 
protections are not limited to women 
but cover victims of domestic violence, 
dating violence, sexual assault, and 
stalking, regardless of sex, gender 
identity, or sexual orientation. 
Consistent with the nondiscrimination 
and equal opportunity requirements at 
24 CFR 5.105(a), victims cannot be 
discriminated against on the basis of 
any protected characteristic, including 
race, color, national origin, religion, sex, 
familial status, disability, or age. HUD 
programs must also be operated 
consistently with HUD’s Equal Access 
Rule at § 5.105(a)(2), which requires that 
HUD-assisted and HUD-insured housing 
are made available to all otherwise 
eligible individuals and families 
regardless of actual or perceived sexual 
orientation, gender identity, or marital 
status. 
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(b)(1) The applicable assistance 
provided under a covered housing 
program generally consists of two types 
of assistance (one or both may be 
provided): Tenant-based rental 
assistance, which is rental assistance 
that is provided to the tenant; and 
project-based assistance, which is 
assistance that attaches to the unit in 
which the tenant resides. For project- 
based assistance, the assistance may 
consist of such assistance as operating 
assistance, development assistance, and 
mortgage interest rate subsidy. 

(2) The regulations in this subpart are 
supplemented by the specific 
regulations for the HUD-covered 
housing programs listed in § 5.2003. The 
program-specific regulations address 
how certain VAWA requirements are to 
be implemented and whether they can 
be implemented (for example, 
reasonable time to establish eligibility 
for assistance as provided in § 5.2009(b)) 
for the applicable covered housing 
program, given the statutory and 
regulatory framework for the program. 
When there is conflict between the 
regulations of this subpart and the 
program-specific regulations, the 
program-specific regulations govern. 
Where assistance is provided under 
more than one covered housing program 
and there is a conflict between VAWA 
protections or remedies under those 
programs, the individual seeking the 
VAWA protections or remedies may 
choose to use the protections or 
remedies under any or all of those 
programs, as long as the protections or 
remedies would be feasible and 
permissible under each of the program 
statutes. 

§ 5.2003 Definitions. 
The definitions of PHA, HUD, 

household, and other person under the 
tenant’s control are defined in subpart A 
of this part. As used in this subpart L: 

Actual and imminent threat refers to 
a physical danger that is real, would 
occur within an immediate time frame, 
and could result in death or serious 
bodily harm. In determining whether an 
individual would pose an actual and 
imminent threat, the factors to be 
considered include: The duration of the 
risk, the nature and severity of the 
potential harm, the likelihood that the 
potential harm will occur, and the 
length of time before the potential harm 
would occur. 

Affiliated individual, with respect to 
an individual, means: 

(1) A spouse, parent, brother, sister, or 
child of that individual, or a person to 
whom that individual stands in the 
place of a parent or guardian (for 
example, the affiliated individual is a 

person in the care, custody, or control 
of that individual); or 

(2) Any individual, tenant, or lawful 
occupant living in the household of that 
individual. 

Bifurcate means to divide a lease as a 
matter of law, subject to the 
permissibility of such process under the 
requirements of the applicable HUD- 
covered program and State or local law, 
such that certain tenants or lawful 
occupants can be evicted or removed 
and the remaining tenants or lawful 
occupants can continue to reside in the 
unit under the same lease requirements 
or as may be revised depending upon 
the eligibility for continued occupancy 
of the remaining tenants and lawful 
occupants. 

Covered housing program consists of 
the following HUD programs: 

(1) Section 202 Supportive Housing 
for the Elderly (12 U.S.C. 1701q), with 
implementing regulations at 24 CFR part 
891. 

(2) Section 811 Supportive Housing 
for Persons with Disabilities (42 U.S.C. 
8013), with implementing regulations at 
24 CFR part 891. 

(3) Housing Opportunities for Persons 
With AIDS (HOPWA) program (42 
U.S.C. 12901 et seq.), with 
implementing regulations at 24 CFR part 
574. 

(4) HOME Investment Partnerships 
(HOME) program (42 U.S.C. 12741 et 
seq.), with implementing regulations at 
24 CFR part 92. 

(5) Homeless programs under title IV 
of the McKinney-Vento Homeless 
Assistance Act (42 U.S.C. 11360 et seq.), 
including the Emergency Solutions 
Grants program (with implementing 
regulations at 24 CFR part 576), the 
Continuum of Care program (with 
implementing regulations at 24 CFR part 
578), and the Rural Housing Stability 
Assistance program (with regulations 
forthcoming). 

(6) Multifamily rental housing under 
section 221(d)(3) of the National 
Housing Act (12 U.S.C. 17151(d)) with 
a below-market interest rate (BMIR) 
pursuant to section 221(d)(5), with 
implementing regulations at 24 CFR part 
221. 

(7) Multifamily rental housing under 
section 236 of the National Housing Act 
(12 U.S.C. 1715z–1), with implementing 
regulations at 24 CFR part 236. 

(8) HUD programs assisted under the 
United States Housing Act of 1937 (42 
U.S.C. 1437 et seq.); specifically, public 
housing under section 6 of the 1937 Act 
(42 U.S.C. 1437d) (with regulations at 24 
CFR Chapter IX), tenant-based and 
project-based rental assistance under 
section 8 of the 1937 Act (42 U.S.C. 
1437f) (with regulations at 24 CFR 

chapters VIII and IX), and the Section 8 
Moderate Rehabilitation Single Room 
Occupancy (with implementing 
regulations at 24 CFR part 882, subpart 
H). 

(9) The Housing Trust Fund (12 
U.S.C. 4568) (with implementing 
regulations at 24 CFR part 93). 

Covered housing provider refers to the 
individual or entity under a covered 
housing program that has responsibility 
for the administration and/or oversight 
of VAWA protections and includes 
PHAs, sponsors, owners, mortgagors, 
managers, State and local governments 
or agencies thereof, nonprofit or for- 
profit organizations or entities. The 
program-specific regulations for the 
covered housing programs identify the 
individual or entity that carries out the 
duties and responsibilities of the 
covered housing provider as set forth in 
part 5, subpart L. For any of the covered 
housing programs, it is possible that 
there may be more than one covered 
housing provider; that is, depending 
upon the VAWA duty or responsibility 
to be performed by a covered housing 
provider, the covered housing provider 
may not always be the same individual 
or entity. 

Dating violence means violence 
committed by a person: 

(1) Who is or has been in a social 
relationship of a romantic or intimate 
nature with the victim; and 

(2) Where the existence of such a 
relationship shall be determined based 
on a consideration of the following 
factors: 

(i) The length of the relationship; 
(ii) The type of relationship; and 
(iii) The frequency of interaction 

between the persons involved in the 
relationship. 

Domestic violence includes felony or 
misdemeanor crimes of violence 
committed by a current or former 
spouse or intimate partner of the victim, 
by a person with whom the victim 
shares a child in common, by a person 
who is cohabitating with or has 
cohabitated with the victim as a spouse 
or intimate partner, by a person 
similarly situated to a spouse of the 
victim under the domestic or family 
violence laws of the jurisdiction 
receiving grant monies, or by any other 
person against an adult or youth victim 
who is protected from that person’s acts 
under the domestic or family violence 
laws of the jurisdiction. The term 
‘‘spouse or intimate partner of the 
victim’’ includes a person who is or has 
been in a social relationship of a 
romantic or intimate nature with the 
victim, as determined by the length of 
the relationship, the type of the 
relationship, and the frequency of 
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interaction between the persons 
involved in the relationship. 

Sexual assault means any 
nonconsensual sexual act proscribed by 
Federal, tribal, or State law, including 
when the victim lacks capacity to 
consent. 

Stalking means engaging in a course 
of conduct directed at a specific person 
that would cause a reasonable person to: 

(1) Fear for the person’s individual 
safety or the safety of others; or 

(2) Suffer substantial emotional 
distress. 

VAWA means the Violence Against 
Women Act of 1994, as amended (42 
U.S.C. 13925 and 42 U.S.C. 14043e et 
seq.). 

§ 5.2005 VAWA protections. 
(a) Notification of occupancy rights 

under VAWA, and certification form. (1) 
A covered housing provider must 
provide to each of its applicants and to 
each of its tenants the notice of 
occupancy rights and the certification 
form as described in this section: 

(i) A ‘‘Notice of Occupancy Rights 
under the Violence Against Women 
Act,’’ as prescribed and in accordance 
with directions provided by HUD, that 
explains the VAWA protections under 
this subpart, including the right to 
confidentiality, and any limitations on 
those protections; and 

(ii) A certification form, in a form 
approved by HUD, to be completed by 
the victim to document an incident of 
domestic violence, dating violence, 
sexual assault or stalking, and that: 

(A) States that the applicant or tenant 
is a victim of domestic violence, dating 
violence, sexual assault, or stalking; 

(B) States that the incident of 
domestic violence, dating violence, 
sexual assault, or stalking that is the 
ground for protection under this subpart 
meets the applicable definition for such 
incident under § 5.2003; and 

(C) Includes the name of the 
individual who committed the domestic 
violence, dating violence, sexual 
assault, or stalking, if the name is 
known and safe to provide. 

(2) The notice required by paragraph 
(a)(1)(i) of this section and certification 
form required by paragraph (a)(1)(ii) of 
this section must be provided to an 
applicant or tenant no later than at each 
of the following times: 

(i) At the time the applicant is denied 
assistance or admission under a covered 
housing program; 

(ii) At the time the individual is 
provided assistance or admission under 
the covered housing program; 

(iii) With any notification of eviction 
or notification of termination of 
assistance; and 

(iv) During the 12-month period 
following December 16, 2016, either 
during the annual recertification or 
lease renewal process, whichever is 
applicable, or, if there will be no 
recertification or lease renewal for a 
tenant during the first year after the rule 
takes effect, through other means. 

(3) The notice required by paragraph 
(a)(1)(i) of this section and the 
certification form required by paragraph 
(a)(1)(ii) of this section must be made 
available in multiple languages, 
consistent with guidance issued by HUD 
in accordance with Executive Order 
13166 (Improving Access to Services for 
Persons with Limited English 
Proficiency, signed August 11, 2000, 
and published in the Federal Register 
on August 16, 2000 (at 65 FR 50121). 

(4) For the Housing Choice Voucher 
program under 24 CFR part 982, the 
project-based voucher program under 24 
CFR part 983, the public housing 
admission and occupancy requirements 
under 24 CFR part 960, and renewed 
funding or leases of the Section 8 
project-based program under 24 CFR 
parts 880, 882, 883, 884, 886, as well as 
project-based section 8 provided in 
connection with housing under part 
891, the HUD-required lease, lease 
addendum, or tenancy addendum, as 
applicable, must include a description 
of specific protections afforded to the 
victims of domestic violence, dating 
violence, sexual assault, or stalking, as 
provided in this subpart. 

(b) Prohibited basis for denial or 
termination of assistance or eviction— 
(1) General. An applicant for assistance 
or tenant assisted under a covered 
housing program may not be denied 
admission to, denied assistance under, 
terminated from participation in, or 
evicted from the housing on the basis or 
as a direct result of the fact that the 
applicant or tenant is or has been a 
victim of domestic violence, dating 
violence, sexual assault, or stalking, if 
the applicant or tenant otherwise 
qualifies for admission, assistance, 
participation, or occupancy. 

(2) Termination on the basis of 
criminal activity. A tenant in a covered 
housing program may not be denied 
tenancy or occupancy rights solely on 
the basis of criminal activity directly 
relating to domestic violence, dating 
violence, sexual assault, or stalking if: 

(i) The criminal activity is engaged in 
by a member of the household of the 
tenant or any guest or other person 
under the control of the tenant, and 

(ii) The tenant or an affiliated 
individual of the tenant is the victim or 
threatened victim of such domestic 
violence, dating violence, sexual assault 
or stalking. 

(c) Construction of lease terms and 
terms of assistance. An incident of 
actual or threatened domestic violence, 
dating violence, sexual assault, or 
stalking shall not be construed as: 

(1) A serious or repeated violation of 
a lease executed under a covered 
housing program by the victim or 
threatened victim of such incident; or 

(2) Good cause for terminating the 
assistance, tenancy, or occupancy rights 
under a covered housing program of the 
victim or threatened victim of such 
incident. 

(d) Limitations of VAWA protections. 
(1) Nothing in this section limits the 
authority of a covered housing provider, 
when notified of a court order, to 
comply with a court order with respect 
to: 

(i) The rights of access or control of 
property, including civil protection 
orders issued to protect a victim of 
domestic violence, dating violence, 
sexual assault, or stalking; or 

(ii) The distribution or possession of 
property among members of a 
household. 

(2) Nothing in this section limits any 
available authority of a covered housing 
provider to evict or terminate assistance 
to a tenant for any violation not 
premised on an act of domestic 
violence, dating violence, sexual 
assault, or stalking that is in question 
against the tenant or an affiliated 
individual of the tenant. However, the 
covered housing provider must not 
subject the tenant, who is or has been 
a victim of domestic violence, dating 
violence, sexual assault, or stalking, or 
is affiliated with an individual who is 
or has been a victim of domestic 
violence, dating violence, sexual assault 
or stalking, to a more demanding 
standard than other tenants in 
determining whether to evict or 
terminate assistance. 

(3) Nothing in this section limits the 
authority of a covered housing provider 
to terminate assistance to or evict a 
tenant under a covered housing program 
if the covered housing provider can 
demonstrate an actual and imminent 
threat to other tenants or those 
employed at or providing service to 
property of the covered housing 
provider would be present if that tenant 
or lawful occupant is not evicted or 
terminated from assistance. In this 
context, words, gestures, actions, or 
other indicators will be considered an 
‘‘actual and imminent threat’’ if they 
meet the standards provided in the 
definition of ‘‘actual and imminent 
threat’’ in § 5.2003. 

(4) Any eviction or termination of 
assistance, as provided in paragraph 
(d)(3) of this section should be utilized 
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by a covered housing provider only 
when there are no other actions that 
could be taken to reduce or eliminate 
the threat, including, but not limited to, 
transferring the victim to a different 
unit, barring the perpetrator from the 
property, contacting law enforcement to 
increase police presence or develop 
other plans to keep the property safe, or 
seeking other legal remedies to prevent 
the perpetrator from acting on a threat. 
Restrictions predicated on public safety 
cannot be based on stereotypes, but 
must be tailored to particularized 
concerns about individual residents. 

(e) Emergency transfer plan. Each 
covered housing provider, as identified 
in the program-specific regulations for 
the covered housing program, shall 
adopt an emergency transfer plan, no 
later than June 14, 2017 based on HUD’s 
model emergency transfer plan, in 
accordance with the following: 

(1) For purposes of this section, the 
following definitions apply: 

(i) Internal emergency transfer refers 
to an emergency relocation of a tenant 
to another unit where the tenant would 
not be categorized as a new applicant; 
that is, the tenant may reside in the new 
unit without having to undergo an 
application process. 

(ii) External emergency transfer refers 
to an emergency relocation of a tenant 
to another unit where the tenant would 
be categorized as a new applicant; that 
is the tenant must undergo an 
application process in order to reside in 
the new unit. 

(iii) Safe unit refers to a unit that the 
victim of domestic violence, dating 
violence, sexual assault, or stalking 
believes is safe. 

(2) The emergency transfer plan must 
provide that a tenant receiving rental 
assistance through, or residing in a unit 
subsidized under, a covered housing 
program who is a victim of domestic 
violence, dating violence, sexual 
assault, or stalking qualifies for an 
emergency transfer if: 

(i) The tenant expressly requests the 
transfer; and 

(ii)(A) The tenant reasonably believes 
there is a threat of imminent harm from 
further violence if the tenant remains 
within the same dwelling unit that the 
tenant is currently occupying; or 

(B) In the case of a tenant who is a 
victim of sexual assault, either the 
tenant reasonably believes there is a 
threat of imminent harm from further 
violence if the tenant remains within 
the same dwelling unit that the tenant 
is currently occupying, or the sexual 
assault occurred on the premises during 
the 90-calendar-day period preceding 
the date of the request for transfer. 

(3) The emergency transfer plan must 
detail the measure of any priority given 
to tenants who qualify for an emergency 
transfer under VAWA in relation to 
other categories of tenants seeking 
transfers and individuals seeking 
placement on waiting lists. 

(4) The emergency transfer plan must 
incorporate strict confidentiality 
measures to ensure that the covered 
housing provider does not disclose the 
location of the dwelling unit of the 
tenant to a person who committed or 
threatened to commit an act of domestic 
violence, dating violence, sexual 
assault, or stalking against the tenant. 

(5) The emergency transfer plan must 
allow a tenant to make an internal 
emergency transfer under VAWA when 
a safe unit is immediately available. 

(6) The emergency transfer plan must 
describe policies for assisting a tenant in 
making an internal emergency transfer 
under VAWA when a safe unit is not 
immediately available, and these 
policies must ensure that requests for 
internal emergency transfers under 
VAWA receive, at a minimum, any 
applicable additional priority that 
housing providers may already provide 
to other types of emergency transfer 
requests. 

(7) The emergency transfer plan must 
describe reasonable efforts the covered 
housing provider will take to assist a 
tenant who wishes to make an external 
emergency transfer when a safe unit is 
not immediately available. The plan 
must include policies for assisting a 
tenant who is seeking an external 
emergency transfer under VAWA out of 
the covered housing provider’s program 
or project, and a tenant who is seeking 
an external emergency transfer under 
VAWA into the covered housing 
provider’s program or project. These 
policies may include: 

(i) Arrangements, including 
memoranda of understanding, with 
other covered housing providers to 
facilitate moves; and 

(ii) Outreach activities to 
organizations that assist or provide 
resources to victims of domestic 
violence, dating violence, sexual 
assault, or stalking. 

(8) Nothing may preclude a tenant 
from seeking an internal emergency 
transfer and an external emergency 
transfer concurrently if a safe unit is not 
immediately available. 

(9) Where applicable, the emergency 
transfer plan must describe policies for 
a tenant who has tenant-based rental 
assistance and who meets the 
requirements of paragraph (e)(2) of this 
section to move quickly with that 
assistance. 

(10) The emergency transfer plan may 
require documentation from a tenant 
seeking an emergency transfer, provided 
that: 

(i) The tenant’s submission of a 
written request to the covered housing 
provider, where the tenant certifies that 
they meet the criteria in paragraph 
(e)(2)(ii) of this section, shall be 
sufficient documentation of the 
requirements in paragraph (e)(2) of this 
section; 

(ii) The covered housing provider 
may, at its discretion, ask an individual 
seeking an emergency transfer to 
document the occurrence of domestic 
violence, dating violence, sexual 
assault, or stalking, in accordance with 
§ 5.2007, for which the individual is 
seeking the emergency transfer, if the 
individual has not already provided 
documentation of that occurrence; and 

(iii) No other documentation is 
required to qualify the tenant for an 
emergency transfer. 

(11) The covered housing provider 
must make its emergency transfer plan 
available upon request and, when 
feasible, must make its plan publicly 
available. 

(12) The covered housing provider 
must keep a record of all emergency 
transfers requested under its emergency 
transfer plan, and the outcomes of such 
requests, and retain these records for a 
period of three years, or for a period of 
time as specified in program 
regulations. Requests and outcomes of 
such requests must be reported to HUD 
annually. 

(13) Nothing in this paragraph (e) may 
be construed to supersede any eligibility 
or other occupancy requirements that 
may apply under a covered housing 
program. 

§ 5.2007 Documenting the occurrence of 
domestic violence, dating violence, sexual 
assault, or stalking. 

(a) Request for documentation. (1) 
Under a covered housing program, if an 
applicant or tenant represents to the 
covered housing provider that the 
individual is a victim of domestic 
violence, dating violence, sexual 
assault, or stalking entitled to the 
protections under § 5.2005, or remedies 
under § 5.2009, the covered housing 
provider may request, in writing, that 
the applicant or tenant submit to the 
covered housing provider the 
documentation specified in paragraph 
(b)(1) of this section. 

(2)(i) If an applicant or tenant does 
not provide the documentation 
requested under paragraph (a)(1) of this 
section within 14 business days after the 
date that the tenant receives a request in 
writing for such documentation from 
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the covered housing provider, nothing 
in § 5.2005 or § 5.2009, which addresses 
the protections of VAWA, may be 
construed to limit the authority of the 
covered housing provider to: 

(A) Deny admission by the applicant 
or tenant to the covered housing 
program; 

(B) Deny assistance under the covered 
housing program to the applicant or 
tenant; 

(C) Terminate the participation of the 
tenant in the covered housing program; 
or 

(D) Evict the tenant, or a lawful 
occupant that commits a violation of a 
lease. 

(ii) A covered housing provider may, 
at its discretion, extend the 14-business- 
day deadline under paragraph (a)(2)(i) of 
this section. 

(b) Permissible documentation and 
submission requirements. (1) In 
response to a written request to the 
applicant or tenant from the covered 
housing provider, as provided in 
paragraph (a) of this section, the 
applicant or tenant may submit, as 
documentation of the occurrence of 
domestic violence, dating violence, 
sexual assault, or stalking, any one of 
the following forms of documentation, 
where it is at the discretion of the tenant 
or applicant which one of the following 
forms of documentation to submit: 

(i) The certification form described in 
§ 5.2005(a)(1)(ii); or 

(ii) A document: 
(A) Signed by an employee, agent, or 

volunteer of a victim service provider, 
an attorney, or medical professional, or 
a mental health professional 
(collectively, ‘‘professional’’) from 
whom the victim has sought assistance 
relating to domestic violence, dating 
violence, sexual assault, or stalking, or 
the effects of abuse; 

(B) Signed by the applicant or tenant; 
and 

(C) That specifies, under penalty of 
perjury, that the professional believes in 
the occurrence of the incident of 
domestic violence, dating violence, 
sexual assault, or stalking that is the 
ground for protection and remedies 
under this subpart, and that the incident 
meets the applicable definition of 
domestic violence, dating violence, 
sexual assault, or stalking under 
§ 5.2003; or 

(iii) A record of a Federal, State, 
tribal, territorial or local law 
enforcement agency, court, or 
administrative agency; or 

(iv) At the discretion of a covered 
housing provider, a statement or other 
evidence provided by the applicant or 
tenant. 

(2) If a covered housing provider 
receives documentation under 
paragraph (b)(1) of this section that 
contains conflicting information 
(including certification forms from two 
or more members of a household each 
claiming to be a victim and naming one 
or more of the other petitioning 
household members as the perpetrator), 
the covered housing provider may 
require an applicant or tenant to submit 
third-party documentation, as described 
in paragraphs (b)(1)(ii), (b)(1)(iii), or 
(b)(1)(iv) of this section, within 30 
calendar days of the date of the request 
for the third-party documentation. 

(3) Nothing in this paragraph (b) shall 
be construed to require a covered 
housing provider to request that an 
individual submit documentation of the 
status of the individual as a victim of 
domestic violence, dating violence, 
sexual assault, or stalking. 

(c) Confidentiality. Any information 
submitted to a covered housing provider 
under this section, including the fact 
that an individual is a victim of 
domestic violence, dating violence, 
sexual assault, or stalking (confidential 
information), shall be maintained in 
strict confidence by the covered housing 
provider. 

(1) The covered housing provider 
shall not allow any individual 
administering assistance on behalf of 
the covered housing provider or any 
persons within their employ (e.g., 
contractors) or in the employ of the 
covered housing provider to have access 
to confidential information unless 
explicitly authorized by the covered 
housing provider for reasons that 
specifically call for these individuals to 
have access to this information under 
applicable Federal, State, or local law. 

(2) The covered housing provider 
shall not enter confidential information 
described in paragraph (c) of this 
section into any shared database or 
disclose such information to any other 
entity or individual, except to the extent 
that the disclosure is: 

(i) Requested or consented to in 
writing by the individual in a time- 
limited release 

(ii) Required for use in an eviction 
proceeding or hearing regarding 
termination of assistance from the 
covered program; or 

(iii) Otherwise required by applicable 
law. 

(d) A covered housing provider’s 
compliance with the protections of 
§§ 5.2005 and 5.2009, based on 
documentation received under this 
section shall not be sufficient to 
constitute evidence of an unreasonable 
act or omission by the covered housing 
provider. However, nothing in this 

paragraph (d) of this section shall be 
construed to limit the liability of a 
covered housing provider for failure to 
comply with §§ 5.2005 and 5.2009. 

§ 5.2009 Remedies available to victims of 
domestic violence, dating violence, sexual 
assault, or stalking. 

(a) Lease bifurcation. (1) A covered 
housing provider may in accordance 
with paragraph (a)(2) of this section, 
bifurcate a lease, or remove a household 
member from a lease in order to evict, 
remove, terminate occupancy rights, or 
terminate assistance to such member 
who engages in criminal activity 
directly relating to domestic violence, 
dating violence, sexual assault, or 
stalking against an affiliated individual 
or other individual: 

(i) Without regard to whether the 
household member is a signatory to the 
lease; and 

(ii) Without evicting, removing, 
terminating assistance to, or otherwise 
penalizing a victim of such criminal 
activity who is also a tenant or lawful 
occupant. 

(2) A lease bifurcation, as provided in 
paragraph (a)(1) of this section, shall be 
carried out in accordance with any 
requirements or procedures as may be 
prescribed by Federal, State, or local 
law for termination of assistance or 
leases and in accordance with any 
requirements under the relevant covered 
housing program. 

(b) Reasonable time to establish 
eligibility for assistance or find 
alternative housing following 
bifurcation of a lease—(1) Applicability. 
The reasonable time to establish 
eligibility under a covered housing 
program or find alternative housing is 
specified in paragraph (b) of this 
section, or alternatively in the program- 
specific regulations governing the 
applicable covered housing program. 
Some covered housing programs may 
provide different time frames than are 
specified in this paragraph (b), and in 
such cases, the program-specific 
regulations govern. 

(2) Reasonable time to establish 
eligibility assistance or find alternative 
housing. (i) If a covered housing 
provider exercises the option to 
bifurcate a lease as provided in 
paragraph (a) of this section, and the 
individual who was evicted or for 
whom assistance was terminated was 
the eligible tenant under the covered 
housing program, the covered housing 
provider shall provide to any remaining 
tenant or tenants that were not already 
eligible a period of 90 calendar days 
from the date of bifurcation of the lease 
to: 
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(A) Establish eligibility for the same 
covered housing program under which 
the evicted or terminated tenant was the 
recipient of assistance at the time of 
bifurcation of the lease; or 

(B) Establish eligibility under another 
covered housing program; or 

(C) Find alternative housing. 
(ii) The 90-calendar-day period 

provided by paragraph (b)(2) of this 
section will not be available to a 
remaining household member if the 
statutory requirements for the covered 
housing program prohibit it. The 90-day 
calendar period also will not apply 
beyond the expiration of a lease, unless 
this is permitted by program 
regulations. The 90-calendar-day period 
is the total period provided to a 
remaining tenant to establish eligibility 
under the three options provided in 
paragraphs (b)(2)(i)(A), (B), and (C) of 
this section. 

(iii) The covered housing provider 
may extend the 90-calendar-day period 
in paragraph (b)(2) of this section up to 
an additional 60 calendar days, unless 
prohibited from doing so by statutory 
requirements of the covered program or 
unless the time period would extend 
beyond expiration of the lease. 

(c) Efforts to promote housing stability 
for victims of domestic violence, dating 
violence, sexual assault, or stalking. 
Covered housing providers are 
encouraged to undertake whatever 
actions permissible and feasible under 
their respective programs to assist 
individuals residing in their units who 
are victims of domestic violence, dating 
violence, sexual assault, or stalking to 
remain in their units or other units 
under the covered housing program or 
other covered housing providers, and 
for the covered housing provider to bear 
the costs of any transfer, where 
permissible. 

§ 5.2011 Effect on other laws. 

(a) Nothing in this subpart shall be 
construed to supersede any provision of 
any Federal, State, or local law that 
provides greater protection than this 
section for victims of domestic violence, 
dating violence, sexual assault, or 
stalking. 

(b) All applicable fair housing and 
civil rights statutes and requirements 
apply in the implementation of VAWA 
requirements. See § 5.105(a). 

PART 91—CONSOLIDATED 
SUBMISSIONS FOR COMMUNITY 
PLANNING AND DEVELOPMENT 
PROGRAMS 

■ 3. The authority citation for part 91 
continues to read as follows: 

Authority: 42 U.S.C. 3535(d), 3601–3619, 
5301–5315, 11331–11388, 12701–12711, 
12741–12756, and 12901–12912. 

■ 4. In § 91.520, revise paragraphs (e), 
(f), (g), and (h) to read as follows: 

§ 91.520 Performance reports. 

* * * * * 
(e) HOME. For HOME participating 

jurisdictions, the report shall include 
the results of on-site inspections of 
affordable rental housing assisted under 
the program to determine compliance 
with housing codes and other applicable 
regulations, an assessment of the 
jurisdiction’s affirmative marketing 
actions and outreach to minority-owned 
and women-owned businesses, data on 
the amount and use of program income 
for projects, including the number of 
projects and owner and tenant 
characteristics, and data on emergency 
transfers requested under 24 CFR 
5.2005(e) and 24 CFR 92.359, pertaining 
to victims of domestic violence, dating 
violence, sexual assault, or stalking, 
including data on the outcomes of such 
requests. 

(f) HOPWA. For jurisdictions 
receiving funding under the Housing 
Opportunities for Persons With AIDS 
program, the report must include the 
number of individuals assisted and the 
types of assistance provided, as well as 
data on emergency transfers requested 
under 24 CFR 5.2005(e), pertaining to 
victims of domestic violence, dating 
violence, sexual assault, or stalking, 
including data on the outcomes of such 
requests. 

(g) ESG. For jurisdictions receiving 
funding under the ESG program 
provided in 24 CFR part 576, the report, 
in a form prescribed by HUD, must 
include the number of persons assisted, 
the types of assistance provided, the 
project or program outcomes data 
measured under the performance 
standards developed in consultation 
with the Continuum(s) of Care, and data 
on emergency transfers requested under 
24 CFR 5.2005(e) and 24 CFR 576.409, 
pertaining to victims of domestic 
violence, dating violence, sexual 
assault, or stalking, including data on 
the outcomes of such requests. 

(h) HTF. For jurisdictions receiving 
HTF funds, the report must describe the 
HTF program’s accomplishments, and 
the extent to which the jurisdiction 
complied with its approved HTF 
allocation plan and the requirements of 
24 CFR part 93, as well as data on 
emergency transfers requested under 24 
CFR 5.2005(e) and 24 CFR 93.356, 
pertaining to victims of domestic 
violence, dating violence, sexual 

assault, or stalking, including data on 
the outcomes of such requests. 
* * * * * 

PART 92—HOME INVESTMENT 
PARTNERSHIPS PROGRAM 

■ 5. The authority citation for part 92 
continues to read as follows: 

Authority: 42 U.S.C. 3535(d) and 12701– 
12839. 

■ 6. In § 92.253, paragraph (a) is revised, 
the word ‘‘and’’ is removed from the 
end of paragraph (d)(5), the period is 
removed and ‘‘; and’’ is added at the end 
of paragraph (d)(6), and paragraph (d)(7) 
is added to read as follows: 

§ 92.253 Tenant protections and selection. 
(a) Lease. There must be a written 

lease between the tenant and the owner 
of rental housing assisted with HOME 
funds that is for a period of not less than 
1 year, unless by mutual agreement 
between the tenant and the owner a 
shorter period is specified. The lease 
must incorporate the VAWA lease term/ 
addendum required under § 92.359(e), 
except as otherwise provided by 
§ 92.359(b). 
* * * * * 

(d) * * * 
(7) Comply with the VAWA 

requirements prescribed in § 92.359. 
■ 7. Section 92.359 is added to subpart 
H to read as follows: 

§ 92.359 VAWA requirements. 
(a) General. (1) The Violence Against 

Women Act (VAWA) requirements set 
forth in 24 CFR part 5, subpart L, apply 
to all HOME tenant-based rental 
assistance and rental housing assisted 
with HOME funds, as supplemented by 
this section. 

(2) For the HOME program, the 
‘‘covered housing provider,’’ as this 
term is used in HUD’s regulations in 24 
CFR part 5, subpart L, refers to: 

(i) The housing owner for the 
purposes of 24 CFR 5.2005(d)(1), (d)(3), 
and (d)(4) and § 5.2009(a); and 

(ii) The participating jurisdiction and 
the owner for purposes of 24 CFR 
5.2005(d)(2), 5.2005(e), and 5.2007, 
except as otherwise provided in 
paragraph (g) of this section. 

(b) Effective date. The core statutory 
protections of VAWA that prohibit 
denial or termination of assistance or 
eviction solely because an applicant or 
tenant is a victim of domestic violence, 
dating violence, sexual assault, or 
stalking became applicable upon 
enactment of VAWA 2013 on March 7, 
2013. Compliance with the VAWA 
regulatory requirements under this 
section and 24 CFR part 5, subpart L, are 
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required for any tenant-based rental 
assistance or rental housing project for 
which the date of the HOME funding 
commitment is on or after December 16, 
2016. 

(c) Notification requirements. The 
participating jurisdiction must provide a 
notice and certification form that meet 
the requirements of 24 CFR 5.2005(a) to 
the owner of HOME-assisted rental 
housing. 

(1) For HOME-assisted units. The 
owner of HOME-assisted rental housing 
must provide the notice and 
certification form described in 24 CFR 
5.2005(a) to the applicant for a HOME- 
assisted unit at the time the applicant is 
admitted to a HOME-assisted unit, or 
denied admission to a HOME-assisted 
unit based on the owner’s tenant 
selection policies and criteria. The 
owner of HOME-assisted rental housing 
must also provide the notice and 
certification form described in 24 CFR 
5.2005 with any notification of eviction 
from a HOME-assisted unit. 

(2) For HOME tenant-based rental 
assistance. The participating 
jurisdiction must provide the notice and 
certification form described in 24 CFR 
5.2005(a) to the applicant for HOME 
tenant-based rental assistance when the 
applicant’s HOME tenant-based rental 
assistance is approved or denied. The 
participating jurisdiction must also 
provide the notice and certification form 
described in 24 CFR 5.2005(a) to a 
tenant receiving HOME tenant-based 
rental assistance when the participating 
jurisdiction provides the tenant with 
notification of termination of the HOME 
tenant-based rental assistance, and 
when the participating jurisdiction 
learns that the tenant’s housing owner 
intends to provide the tenant with 
notification of eviction. 

(d) Bifurcation of lease requirements. 
For the purposes of this part, the 
following requirements shall apply in 
place of the requirements at 24 CFR 
5.2009(b): 

(1) If a family living in a HOME- 
assisted rental unit separates under 24 
CFR 5.2009(a), the remaining tenant(s) 
may remain in the HOME-assisted unit. 

(2) If a family who is receiving HOME 
tenant-based rental assistance separates 
under 24 CFR 5.2009(a), the remaining 
tenant(s) will retain the HOME tenant- 
based rental assistance. The 
participating jurisdiction must 
determine whether the tenant that was 
removed from the unit will receive 
HOME tenant-based rental assistance. 

(e) VAWA lease term/addendum. The 
participating jurisdiction must develop 
a VAWA lease term/addendum to 
incorporate all requirements that apply 
to the owner or lease under 24 CFR part 

5, subpart L, and this section, including 
the prohibited bases for eviction and 
restrictions on construing lease terms 
under 24 CFR 5.2005(b) and (c). This 
VAWA lease term/addendum must also 
provide that the tenant may terminate 
the lease without penalty if the 
participating jurisdiction determines 
that the tenant has met the conditions 
for an emergency transfer under 24 CFR 
5.2005(e). When HOME tenant-based 
rental assistance is provided, the lease 
term/addendum must require the owner 
to notify the participating jurisdiction 
before the owner bifurcates the lease or 
provides notification of eviction to the 
tenant. If HOME tenant-based rental 
assistance is the only assistance 
provided (i.e., the unit is not receiving 
project-based assistance under a covered 
housing program, as defined in 24 CFR 
5.2003), the VAWA lease term/
addendum may be written to expire at 
the end of the rental assistance period. 

(f) Period of applicability. For HOME- 
assisted rental housing, the 
requirements of this section shall apply 
to the owner of the housing for the 
duration of the affordability period. For 
HOME tenant-based rental assistance, 
the requirements of this section shall 
apply to the owner of the tenant’s 
housing for the period for which the 
rental assistance is provided. 

(g) Emergency Transfer Plan. (1) The 
participating jurisdiction must develop 
and implement an emergency transfer 
plan and must make the determination 
of whether a tenant qualifies under the 
plan. The plan must meet the 
requirements in 24 CFR 5.2005(e), as 
supplemented by this section. 

(2) For the purposes of § 5.2005(e)(7), 
the required policies must specify that 
for tenants who qualify for an 
emergency transfer and who wish to 
make an external emergency transfer 
when a safe unit is not immediately 
available, the participating jurisdiction 
must provide a list of properties in the 
jurisdiction that include HOME-assisted 
units. The list must include the 
following information for each property: 
The property’s address, contact 
information, the unit sizes (number of 
bedrooms) for the HOME-assisted units, 
and, to the extent known, any tenant 
preferences or eligibility restrictions for 
the HOME-assisted units. In addition, 
the participating jurisdiction may: 

(i) Establish a preference under the 
participating jurisdiction’s HOME 
program for tenants who qualify for 
emergency transfers under 24 CFR 
5.2005(e); 

(ii) Provide HOME tenant-based rental 
assistance to tenants who qualify for 
emergency transfers under 24 CFR 
5.2005(e); or 

(iii) Coordinate with victim service 
providers and advocates to develop the 
emergency transfer plan, make referrals, 
and facilitate emergency transfers to safe 
and available units. 
■ 8. Section 92.504(c) is amended by 
adding a sentence to the end of 
paragraphs (c)(1)(vi) and (c)(2)(iv), 
adding paragraph (c)(3)(v)(F), and 
adding a sentence to the end of 
paragraph (c)(4)(ii), to read as follows: 

§ 92.504 Participating jurisdiction 
responsibilities; written agreements; on-site 
inspection. 

* * * * * 
(c) * * * 
(1) * * * 
(vi) * * * If HOME funds are 

provided for development of rental 
housing or provision of tenant-based 
rental assistance, the agreement must set 
forth all obligations the State imposes 
on the State recipient in order to meet 
the VAWA requirements under § 92.359, 
including notice obligations and any 
obligations with respect to the 
emergency transfer plan (including 
whether the State recipient must 
develop its own plan or follow the 
State’s plan). 
* * * * * 

(2) * * * 
(iv) * * * If HOME funds are being 

provided to develop rental housing or 
provide tenant-based rental assistance, 
the agreement must set forth all 
obligations the participating jurisdiction 
imposes on the subrecipient in order to 
meet the VAWA requirements under 
§ 92.359, including notice obligations 
and obligations under the emergency 
transfer plan. 
* * * * * 

(3) * * * 
(v) * * * 
(F) If HOME funds are being provided 

to develop rental housing, the 
agreement must set forth all obligations 
the participating jurisdiction imposes 
on the owner in order to meet the 
VAWA requirements under § 92.359, 
including the owner’s notice obligations 
and owner obligations under the 
emergency transfer plan. 
* * * * * 

(4) * * * 
(ii) * * * If applicable to the work 

under the contract, the agreement must 
set forth all obligations the participating 
jurisdiction imposes on the contractor 
in order to meet the VAWA 
requirements under § 92.359, including 
any notice obligations and any 
obligations under the emergency 
transfer plan. 
* * * * * 
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■ 9. In § 92.508, paragraph (a)(7)(x) is 
added to read as follows: 

§ 92.508 Recordkeeping. 

(a) * * * 
(7) * * * 
(x) Records of emergency transfers 

requested under 24 CFR 5.2005(e) and 
92.359 pertaining to victims of domestic 
violence, dating violence, sexual 
assault, or stalking, including data on 
the outcomes of those requests. 
* * * * * 

PART 93—HOUSING TRUST FUND 

■ 10. The authority citation for part 93 
continues to read as follows: 

Authority: 42 U.S.C. 3535(d) and 12 U.S.C. 
4568. 

■ 11. In § 93.303, paragraph (a) is 
revised, paragraph (d)(5) is amended by 
removing the ‘‘and’’ at the end, 
paragraph (d)(6) is amended by 
removing the period and adding ‘‘:and’’ 
in its place, and paragraph (d)(7) is 
added to read as follows: 

§ 93.303 Tenant protections and selection. 

(a) Lease. There must be a written 
lease between the tenant and the owner 
of rental housing assisted with HTF 
funds that is for a period of not less than 
one year, unless by mutual agreement 
between the tenant and the owner a 
shorter period is specified. The lease 
must incorporate the VAWA lease term/ 
addendum required under § 93.356(d). 
* * * * * 

(d) * * * 
(7) Comply with the VAWA 

requirements prescribed in § 93.356. 
■ 12. Section 93.356 is added to subpart 
H to read as follows: 

§ 93.356 VAWA requirements. 

(a) General. (1) The Violence Against 
Women Act (VAWA) requirements set 
forth in 24 CFR part 5, subpart L, apply 
to all rental housing assisted with HTF 
funds, as provided in this section. 

(2) For the HTF program, the ‘‘covered 
housing provider,’’ as this term is used 
in HUD’s regulations in 24 CFR part 5, 
subpart L, refers to: 

(i) The owner of HTF-assisted rental 
housing for the purposes of 24 CFR 
5.2005(d)(1), (2), (3), and (4) and 
5.2009(a); and 

(ii) The owner and the grantee for 
purposes of 24 CFR 5.2005(e) and 
5.2007, except as otherwise provided in 
paragraph (f) of this section. 

(b) Notification requirements. The 
grantee must provide a notice and 
certification form that meet the 
requirements of 24 CFR 5.2005(a) to the 
owner of HTF-assisted rental housing. 

The owner of HTF-assisted rental 
housing must provide the notice and 
certification form described in 24 CFR 
5.2005(a) to the applicant for a HTF- 
assisted unit at the time the applicant is 
admitted to an HTF-assisted unit, or 
denied admission to a HTF-assisted unit 
based on the owner’s tenant selection 
policies and criteria. The owner of HTF- 
assisted rental housing must also 
provide the notice and certification form 
described in 24 CFR 5.2005 with any 
notification of eviction from a HTF- 
assisted unit. 

(c) Bifurcation of lease requirements. 
For purposes of this part, the 
requirements of 24 CFR 5.2009(b) do not 
apply. If a family who lives in a HTF- 
assisted rental unit separates under 24 
CFR 5.2009(a), the remaining tenant(s) 
may remain in the HTF-assisted unit. 

(d) VAWA lease term/addendum. The 
grantee must develop a VAWA lease 
term/addendum to incorporate all 
requirements that apply to the owner or 
lease of HTF-assisted rental housing 
under 24 CFR part 5, subpart L, and this 
section, including the prohibited bases 
for eviction and restrictions on 
construing lease terms under 24 CFR 
5.2005(b) and (c). This VAWA lease 
term/addendum must also provide that 
the tenant may terminate the lease 
without penalty if the grantee 
determines that the tenant has met the 
conditions for an emergency transfer 
under 24 CFR 5.2005(e). 

(e) Period of applicability. The 
requirements of this section shall apply 
to the owner of the HTF-assisted rental 
housing for the duration of the 
affordability period. 

(f) Emergency transfer plan. The 
grantee must develop and implement an 
emergency transfer plan and must make 
the determination of whether a tenant 
qualifies for an emergency transfer 
under the plan. The plan must meet the 
requirements in 24 CFR 5.2005(e), 
where, for the purposes of 
§ 5.2005(e)(7), the required policies 
must specify that for tenants who 
qualify for an emergency transfer and 
who wish to make an external 
emergency transfer when a safe unit is 
not immediately available, the grantee 
must provide a list of properties in the 
jurisdiction that include HTF-assisted 
units. The list must include the 
following information for each property: 
The property’s address, contact 
information, the unit sizes (number of 
bedrooms) for the HTF-assisted units, 
and, to the extent known, any tenant 
preferences or eligibility restrictions for 
the HTF-assisted units. In addition, the 
grantee may: 

(1) Establish a preference under the 
grantee’s HTF program for tenants who 

qualify for emergency transfers under 24 
CFR 5.2005(e); and 

(2) Coordinate with victim service 
providers and advocates to develop the 
emergency transfer plan, make referrals, 
and facilitate emergency transfers to safe 
and available units. 

■ 13. In § 93.404, paragraphs (c)(1)(vi) 
and (c)(2)(vi) are revised to read as 
follows: 

§ 93.404 Grantee responsibilities; written 
agreements; onsite inspections; financial 
oversight. 

* * * * * 
(c) * * * 
(1) * * * 
(vi) Other program requirements. The 

agreement must require the subgrantee 
to carry out each project in compliance 
with all Federal laws and regulations 
described in §§ 93.350 through 93.356. 
The agreement must set forth all 
obligations the grantee imposes on the 
subgrantee in order to meet the VAWA 
requirements under § 93.356, including 
notice obligations and obligations under 
the emergency transfer plan. 
* * * * * 

(2) * * * 
(vi) Other program requirements. The 

agreement must require the eligible 
recipient to carry out each project in 
compliance with all Federal laws and 
regulations described in §§ 93.350 
through 93.356. The agreement must set 
forth all obligations the grantee imposes 
on the recipient in order to meet the 
VAWA requirements under § 93.356, 
including notice obligations and 
obligations under the emergency 
transfer plan. 
* * * * * 
■ 14. In § 93.407, add paragraph 
(a)(5)(ix) to read as follows: 

§ 93.407 Recordkeeping. 

(a) General. * * * 
(5) * * * 
(ix) Documentation on emergency 

transfers requested under 24 CFR 
5.2005(e) and § 93.356 pertaining to 
victims of domestic violence, dating 
violence, sexual assault, or stalking, 
including data on the outcomes of such 
requests. 
* * * * * 

PART 200—INTRODUCTION TO FHA 
PROGRAMS 

■ 15. The authority citation for Part 200 
continues to read as follows: 

Authority: 12 U.S.C. 1702–1715z–21 and 
42 U.S.C. 3535(d). 

■ 16. Add § 200.38 to read as follows: 
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§ 200.38 Protections for victims of 
domestic violence. 

(a) The requirements for protection for 
victims of domestic violence, dating 
violence, sexual assault, or stalking in 
24 CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking) 
apply to programs administered under 
section 236 and under sections 221(d)(3) 
and (d)(5) of the National Housing Act, 
as follows: 

(1) Multifamily rental housing under 
section 221(d)(3) of the National 
Housing Act (12 U.S.C. 17151(d)) with 
a below-market interest rate (BMIR) 
pursuant to section 221(d)(5), with 
implementing regulations at 24 CFR part 
221. The Section 221(d)(3) BMIR 
program insured and subsidized 
mortgage loans to facilitate new 
construction or substantial 
rehabilitation of multifamily rental 
cooperative housing for low- and 
moderate-income families. The program 
is no longer active, but Section 221(d)(3) 
BMIR properties that remain in 
existence are covered by VAWA. 
Coverage of section 221(d)(3) and (d)(5) 
BMIR housing does not include section 
221(d)(3) and (d)(5) BMIR projects that 
refinance under section 223(a)(7) or 
223(f) of the National Housing Act 
where the interest rate is no longer 
determined under section 221(d)(5). 

(2) Multifamily rental housing under 
section 236 of the National Housing Act 
(12 U.S.C. 1715z–1), with implementing 
regulations at 24 CFR part 236. Coverage 
of the section 236 program includes not 
only those projects with FHA-insured 
project mortgages under section 236(j), 
but also non-FHA-insured projects that 
receive interest reduction payments 
(‘‘IRP’’) under section 236(b) and 
formerly insured section 236 projects 
that continue to receive interest 
reduction payments through a 
‘‘decoupled’’ IRP contract under section 
236(e)(2). Coverage also includes 
projects that receive rental assistance 
payments authorized under section 
236(f)(2). 

(b) For the programs administered 
under paragraph (a) of this section, 
‘‘covered housing provider’’ as such 
term is used in 24 CFR part 5, subpart 
L, refers to the mortgagor, or owner, as 
applicable. 

PART 247—EVICTIONS FROM 
CERTAIN SUBSIDIZED AND HUD- 
OWNED PROJECTS 

■ 17. The authority citation for part 247 
continues to read as follows: 

Authority: 12 U.S.C. 1701q, 1701s, 1715b, 
1715l, and 1715z–1; 42 U.S.C. 1437a, 1437c, 
1437f, and 3535(d). 

■ 18. In § 247.1, redesignate the 
undesignated paragraph as paragraph (a) 
and add paragraph (b) to read as 
follows: 

§ 247.1 Applicability. 

* * * * * 
(b) Landlords of subsidized projects 

that have been assisted under a covered 
housing program listed in 24 CFR 
5.2003 must comply with 24 CFR part 
5, subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking), as 
described in § 200.38. 

PART 574—HOUSING 
OPPORTUNITIES FOR PERSONS WITH 
AIDS 

■ 19. The authority citation for part 574 
continues to read as follows: 

Authority: 42 U.S.C. 3535(d) and 12901– 
12912. 

■ 20. In § 574.310, revise paragraph 
(e)(2)(i) to read as follows: 

§ 574.310 General standards for eligible 
housing activities. 

* * * * * 
(e) * * * 
(2) * * * (i) Basis. Assistance to 

participants who reside in housing 
programs assisted under this part may 
be terminated if the participant violates 
program requirements or conditions of 
occupancy, subject to the VAWA 
protections in 24 CFR 5.2005(b) and 24 
CFR 5.2005(c). Grantees must ensure 
that supportive services are provided, so 
that a participant’s assistance is 
terminated only in the most severe 
cases. 
* * * * * 
■ 21. Add § 574.460 to subpart E to read 
as follows: 

§ 574.460 Remaining participants 
following bifurcation of a lease or eviction 
as a result of domestic violence, dating 
violence, sexual assault, or stalking. 

When a covered housing provider 
exercises the option to bifurcate a lease, 
as provided in 24 CFR 5.2009(a), in 
order to evict, remove, terminate 
occupancy rights, or terminate 
assistance to a person with AIDS or 
related diseases that receives rental 
assistance or resides in rental housing 
assisted under the HOPWA program for 
engaging in criminal activity directly 
relating to domestic violence, dating 
violence, sexual assault or stalking, the 
covered housing provider shall provide 
the remaining persons residing in the 
unit a reasonable grace period to 
establish eligibility to receive HOPWA 
assistance or find alternative housing. 
The grantee or project sponsor shall set 

the reasonable grace period, which shall 
be no less than 90 calendar days, and 
not more than one year, from the date 
of the bifurcation of the lease. Housing 
assistance and supportive services 
under the HOPWA program shall 
continue for the remaining persons 
residing in the unit during the grace 
period. The grantee or project sponsor 
shall notify the remaining persons 
residing in the unit of the duration of 
the reasonable grace period and may 
assist them with information on other 
available housing programs and with 
moving expenses. 
■ 22. Revise § 574.520(b) to read as 
follows: 

§ 574.520 Performance reports. 
* * * * * 

(b) Competitive grants. A grantee shall 
submit to HUD annually a report 
describing the use of the amounts 
received, including the number of 
individuals assisted, the types of 
assistance provided, data on emergency 
transfers requested under 24 CFR 
5.2005(e), pertaining to victims of 
domestic violence, dating violence, 
sexual assault, or stalking, including 
data on the outcomes of such requests, 
and any other information that HUD 
may require. Annual reports are 
required until all grant funds are 
expended. 
■ 23. Add § 574.530(c) to read as 
follows: 

§ 574.530 Recordkeeping. 
* * * * * 

(c) Data on emergency transfers 
requested under 24 CFR 5.2005(e), 
pertaining to victims of domestic 
violence, dating violence, sexual 
assault, or stalking, including data on 
the outcomes of such requests. 
■ 24. Add § 574.604 to read as follows: 

§ 574.604 Protections for victims of 
domestic violence, dating violence, sexual 
assault, and stalking. 

(a) General—(1) Applicability of 
VAWA requirements. Except as 
provided in paragraph (a)(2) of this 
section, the Violence Against Women 
Act (VAWA) requirements set forth in 
24 CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking), 
apply to housing assisted with HOPWA 
grant funds for acquisition, 
rehabilitation, conversion, lease, and 
repair of facilities to provide housing; 
new construction; and operating costs, 
as provided in § 574.300. The 
requirements set forth in 24 CFR part 5, 
subpart L, also apply to project-based 
and tenant-based rental assistance, as 
provided in §§ 574.300 and 574.320, 
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and community residences, as provided 
in § 574.340. 

(2) Limited applicability of VAWA 
requirements. The VAWA requirements 
set forth in 24 CFR part 5, subpart L do 
not apply to short-term supported 
housing, as provided in § 574.330, 
except that no individual may be denied 
admission to or removed from the short- 
term supported housing on the basis or 
as a direct result of the fact that the 
individual is or has been a victim of 
domestic violence, dating violence, 
sexual assault, or stalking, if the 
individual otherwise qualifies for 
admission or occupancy. 

(3) The terms ‘‘affiliated individual,’’ 
‘‘dating violence,’’ ‘‘domestic violence,’’ 
‘‘sexual assault,’’ and ‘‘stalking’’ are 
defined in 24 CFR 5.2003. 

(b) Covered housing provider. As used 
in this part, the term, ‘‘covered housing 
provider,’’ which is defined in 24 CFR 
5.2003, refers to the HOPWA grantee, 
project sponsor, or housing or facility 
owner, or manager, as described in this 
section. 

(1)(i) For housing assisted with 
HOPWA grant funds for acquisition, 
rehabilitation, conversion, lease, and 
repair of facilities to provide housing; 
new construction; operating costs; 
community residences; and project- 
based rental assistance, the HOPWA 
grantee is responsible for ensuring that 
each project sponsor undertakes the 
following actions (or, if administering 
the HOPWA assistance directly, the 
grantee shall undertake the following 
actions): 

(A) Sets a policy for determining the 
‘‘reasonable grace period’’ for remaining 
persons residing in the unit to establish 
eligibility for HOPWA assistance or find 
alternative housing, which period shall 
be no less than 90 calendar days nor 
more than one year from the date of 
bifurcation of a lease, consistent with 24 
CFR 574.460; 

(B) Provides notice of occupancy 
rights and the certification form at the 
times listed in paragraph (d) of this 
section; 

(C) Adopts and administers an 
emergency transfer plan, as developed 
by the grantee in accordance with 24 
CFR 5.2005(e) of this section, and 
facilitates emergency transfers; and 

(D) Maintains the confidentiality of 
documentation submitted by tenants 
requesting emergency transfers and of 
each tenant’s housing location 
consistent with § 574.440 and 24 CFR 
5.2007(c). 

(ii)(A) If a tenant seeks VAWA 
protections, set forth in 24 CFR part 5, 
subpart L, the tenant must submit such 
request through the project sponsor (or 
the grantee if the grantee is directly 

administering HOPWA assistance). 
Grantees and project sponsors will work 
with the housing or facility owner or 
manager to facilitate protections on the 
tenant’s behalf. Project sponsors must 
follow the documentation specifications 
in 24 CFR 5.2007, including the 
confidentiality requirements in 24 CFR 
5.2007(c). 

(B) The grantee or project sponsor is 
responsible for ensuring that the 
housing or facility owner or manager 
develops and uses a HOPWA lease 
addendum with VAWA protections and 
is made aware of the option to bifurcate 
a lease in accordance with § 574.460 
and 24 CFR 5.2009. 

(2)(i) For tenant-based rental 
assistance, the HOPWA grantee is 
responsible for ensuring that each 
project sponsor providing tenant-based 
rental assistance undertakes the 
following actions (or, if administering 
the HOPWA assistance directly, the 
grantee shall undertake the following 
actions): 

(A) Sets policy for determining the 
‘‘reasonable grace period’’ for remaining 
persons residing in the unit to establish 
eligibility for HOPWA assistance or find 
alternative housing, which period shall 
be no less than 90 calendar days and no 
more than one year from the date of 
bifurcation of a lease, consistent with 24 
CFR 574.460; 

(B) Provides notice of occupancy 
rights and the certification form at the 
times listed in paragraph (d) of this 
section; 

(C) Adopts and administers an 
emergency transfer plan, as developed 
by the grantee in accordance with 24 
CFR 5.2005(e) of this section, and 
facilitates emergency transfers; and 

(D) Maintains the confidentiality of 
documentation submitted by tenants 
requesting emergency transfers and of 
each tenant’s housing location 
consistent with § 574.440 and 24 CFR 
5.2007(c). 

(ii)(A) If a tenant seeks VAWA 
protections set forth in 24 CFR part 5, 
subpart L, the tenant must submit such 
request through the project sponsor (or 
the grantee if the grantee is directly 
administering HOPWA assistance). The 
project sponsor will work with the 
housing owner or manager to facilitate 
protections on the tenant’s behalf. 
Project sponsors must follow the 
documentation specifications in 24 CFR 
5.2007, including the confidentiality 
requirements in 24 CFR 5.2007(c). The 
project sponsor (or the grantee if the 
grantee is directly administering 
HOPWA assistance) is also responsible 
for determining on a case-by-case basis 
whether to provide new tenant-based 
rental assistance to a remaining tenant 

if lease bifurcation or an emergency 
transfer results in division of the 
household. 

(B) The grantee or project sponsor is 
responsible for ensuring that the 
housing owner or manager develops and 
uses a HOPWA lease addendum with 
VAWA protections and is made aware 
of the option to bifurcate a lease in 
accordance with § 574.460 and 24 CFR 
5.2009. 

(c) Effective date. The core statutory 
protections of VAWA that prohibit 
denial or termination of assistance or 
eviction because an applicant or tenant 
is a victim of domestic violence, dating 
violence, sexual assault, or stalking 
applied upon enactment of VAWA 2013 
on March 7, 2013. For formula grants, 
compliance with the VAWA regulatory 
requirements under this section and 24 
CFR part 5, subpart L, are required for 
any project covered under § 574.604(a) 
for which the date of the HOPWA 
funding commitment is made on or after 
December 16, 2016. For competitive 
grants, compliance with the VAWA 
regulatory requirements under this 
section and 24 CFR part 5, subpart L, are 
required for awards made on or after 
December 16, 2016. 

(d) Notification requirements. (1) As 
provided in paragraph (b) of this 
section, the grantee is responsible for 
ensuring that the notice of occupancy 
rights and certification form described 
in 24 CFR 5.2005(a) is provided to each 
person receiving project-based or 
tenant-based rental assistance under 
HOPWA or residing in rental housing 
assisted under the eligible activities 
described in § 574.604(a) at the 
following times: 

(i) At the time the person is denied 
rental assistance or admission to a 
HOPWA-assisted unit; 

(ii) At the time the person is admitted 
to a HOPWA-assisted unit or is 
provided rental assistance; 

(iii) With any notification of eviction 
from the HOPWA-assisted unit or 
notification of termination of rental 
assistance; and 

(iv) During the 12-month period 
following December 16, 2016, either 
during annual recertification or lease 
renewal, whichever is applicable, or, if 
there will be no recertification or lease 
renewal for a tenant during the first year 
after the rule takes effect, through other 
means. 

(2) The grantee is responsible for 
ensuring that, for each tenant receiving 
HOPWA tenant-based rental assistance, 
the owner or manager of the tenant’s 
housing unit commits to provide the 
notice of occupancy rights and 
certification form described in 24 CFR 
5.2005 with any notification of eviction 
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that the owner or manager provides to 
the tenant during the period for which 
the tenant is receiving HOPWA tenant- 
based rental assistance. This 
commitment, as well as the 
confidentiality requirements under 24 
CFR 5.2007(c), must be set forth in the 
VAWA lease term/addendum required 
under paragraph (f) of this section. 

(e) Definition of reasonable time. For 
the purpose of 24 CFR 5.2009(b), the 
reasonable time to establish eligibility or 
find alternative housing following 
bifurcation of a lease is the reasonable 
grace period described in § 574.460. 

(f) VAWA lease term/addendum. As 
provided in paragraph (b) of this 
section, the grantee or project sponsor is 
responsible for ensuring that the 
housing or facility owner or manager, as 
applicable, develops and uses a VAWA 
lease term/addendum to incorporate all 
requirements that apply to the housing 
or facility owner or manager under 24 
CFR part 5, subpart L, and this section, 
including the prohibited bases for 
eviction under 24 CFR 5.2005(b), the 
provisions regarding construction of 
lease terms and terms of assistance 
under 24 CFR 5.2005(c), and the 
confidentiality of documentation 
submitted by tenants requesting 
emergency transfers and of each tenant’s 
housing location consistent with 24 CFR 
5.2007(c). The VAWA lease term/
addendum must also provide that the 
tenant may terminate the lease without 
penalty if a determination is made that 
the tenant has met the conditions for an 
emergency transfer under 24 CFR 
5.2005(e). The grantee or project 
sponsor is responsible for ensuring that 
the housing or facility owner, or 
manager, as applicable, adds the VAWA 
lease term/addendum to the leases for 
all HOPWA-assisted units and the leases 
for all eligible persons receiving 
HOPWA tenant-based rental assistance. 

PART 576—EMERGENCY SOLUTIONS 
GRANTS PROGRAM 

■ 25. The authority citation for part 576 
continues to read as follows: 

Authority: 42 U.S.C. 11371 et seq., 42 
U.S.C. 3535(d). 

■ 26. In § 576.105, add paragraph (a)(7) 
to read as follows: 

§ 576.105 Housing relocation and 
stabilization services. 

(a) * * * 
(7) If a program participant receiving 

short- or medium-term rental assistance 
under § 576.106 meets the conditions 
for an emergency transfer under 24 CFR 
5.2005(e), ESG funds may be used to 
pay amounts owed for breaking a lease 
to effect an emergency transfer. These 

costs are not subject to the 24-month 
limit on rental assistance under 
§ 576.106. 
* * * * * 
■ 27. In § 576.106, paragraphs (e) and (g) 
are revised to read as follows: 

§ 576.106 Short-term and medium-term 
rental assistance. 

* * * * * 
(e) Rental assistance agreement. The 

recipient or subrecipient may make 
rental assistance payments only to an 
owner with whom the recipient or 
subrecipient has entered into a rental 
assistance agreement. The rental 
assistance agreement must set forth the 
terms under which rental assistance will 
be provided, including the requirements 
that apply under this section. The rental 
assistance agreement must provide that, 
during the term of the agreement, the 
owner must give the recipient or 
subrecipient a copy of any notice to the 
program participant to vacate the 
housing unit or any complaint used 
under State or local law to commence 
an eviction action against the program 
participant. Each rental assistance 
agreement that is executed or renewed 
on or after December 16, 2016 must 
include all protections that apply to 
tenants and applicants under 24 CFR 
part 5, subpart L, as supplemented by 
§ 576.409, except for the emergency 
transfer plan requirements under 24 
CFR 5.2005(e) and 576.409(d). If the 
housing is not assisted under another 
‘‘covered housing program’’, as defined 
in 24 CFR 5.2003, the agreement may 
provide that the owner’s obligations 
under 24 CFR part 5, subpart L 
(Protection for Victims of Domestic 
Violence, Dating Violence, Sexual 
Assault, or Stalking), expire at the end 
of the rental assistance period. 
* * * * * 

(g) Lease. Each program participant 
receiving rental assistance must have a 
legally binding, written lease for the 
rental unit, unless the assistance is 
solely for rental arrears. The lease must 
be between the owner and the program 
participant. Where the assistance is 
solely for rental arrears, an oral 
agreement may be accepted in place of 
a written lease, if the agreement gives 
the program participant an enforceable 
leasehold interest under state law and 
the agreement and rent owed are 
sufficiently documented by the owner’s 
financial records, rent ledgers, or 
canceled checks. For program 
participants living in housing with 
project-based rental assistance under 
paragraph (i) of this section, the lease 
must have an initial term of 1 year. Each 
lease executed on or after December 16, 

2016 must include a lease provision or 
incorporate a lease addendum that 
includes all requirements that apply to 
tenants, the owner or lease under 24 
CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking), 
as supplemented by 24 CFR 576.409, 
including the prohibited bases for 
eviction and restrictions on construing 
lease terms under 24 CFR 5.2005(b) and 
(c). If the housing is not assisted under 
another ‘‘covered housing program,’’ as 
defined in 24 CFR 5.2003, the lease 
provision or lease addendum may be 
written to expire at the end of the rental 
assistance period. 
* * * * * 
■ 28. In § 576.400, revise paragraph 
(e)(3)(vi) to read as follows: 

§ 576.400 Area-wide systems coordination 
requirements. 

* * * * * 
(e) * * * 
(3) * * * 
(vi) Policies and procedures for 

determining and prioritizing which 
eligible families and individuals will 
receive homelessness prevention 
assistance and which eligible families 
and individuals will receive rapid re- 
housing assistance (these policies must 
include the emergency transfer priority 
required under § 576.409); 
* * * * * 
■ 29. Add § 576.409 to subpart E to read 
as follows: 

§ 576.409 Protection for victims of 
domestic violence, dating violence, sexual 
assault, or stalking. 

(a) Applicability of VAWA 
protections. The core statutory 
protections of VAWA that prohibit 
denial or termination of assistance or 
eviction solely because an applicant or 
tenant is a victim of domestic violence, 
dating violence, sexual assault, or 
stalking applied upon enactment of 
VAWA 2013 on March 7, 2013. The 
VAWA regulatory requirements under 
24 CFR part 5, subpart L, as 
supplemented by this section, apply to 
all eligibility and termination decisions 
that are made with respect to ESG rental 
assistance on or after December 16, 
2016. The recipient must ensure that the 
requirements under 24 CFR part 5, 
subpart L, are included or incorporated 
into rental assistance agreements and 
leases as provided in § 576.106(e) and 
(g). 

(b) Covered housing provider. For the 
ESG program, ‘‘covered housing 
provider,’’ as such term is used in 
HUD’s regulations in 24 CFR part 5, 
subpart L, refers to: 
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(1) The recipient or subrecipient that 
administers the rental assistance for the 
purposes of 24 CFR 5.2005(e); 

(2) The housing owner for the 
purposes of 24 CFR 5.2005(d)(1), (d)(3), 
and (d)(4) and 5.2009(a); 

(3) The housing owner and the 
recipient or subrecipient that 
administers the rental assistance for the 
purposes of 24 CFR 5.2005(d)(2); and 

(4) The housing owner and the 
recipient or subrecipient that 
administers the rental assistance for the 
purposes of 24 CFR 5.2007. However, 
the recipient or subrecipient may limit 
documentation requests under 24 CFR 
5.2007 to only the recipient or 
subrecipient, provided that: 

(i) This limitation is made clear in 
both the notice described under 24 CFR 
5.2005(a)(1) and the rental assistance 
agreement; 

(ii) The entity designated to receive 
documentation requests determines 
whether the program participant is 
entitled to protection under VAWA and 
immediately advise the program 
participant of the determination; and 

(iii) If the program participant is 
entitled to protection, the entity 
designated to receive documentation 
requests must notify the owner in 
writing that the program participant is 
entitled to protection under VAWA and 
work with the owner on the program 
participant’s behalf. Any further sharing 
or disclosure of the program 
participant’s information will be subject 
to the requirements in 24 CFR 5.2007. 

(c) Notification. As provided under 24 
CFR 5.2005(a) each recipient or 
subrecipient that determines eligibility 
for or administers ESG rental assistance 
is responsible for ensuring that the 
notice and certification form described 
under 24 CFR 5.2005(a)(1) is provided 
to each applicant for ESG rental 
assistance and each program participant 
receiving ESG rental assistance at each 
of the following times: 

(1) When an individual or family is 
denied ESG rental assistance; 

(2) When an individual or family’s 
application for a unit receiving project- 
based rental assistance is denied; 

(3) When a program participant begins 
receiving ESG rental assistance; 

(4) When a program participant is 
notified of termination of ESG rental 
assistance; and 

(5) When a program participant 
receives notification of eviction. 

(d) Emergency transfer plan. (1) The 
recipient must develop the emergency 
transfer plan under 24 CFR 5.2005(e) or, 
if the recipient is a state, require its 
subrecipients that administer ESG rental 
assistance to develop the emergency 
transfer plan(s) required under 24 CFR 

5.2005(e). If the state’s subrecipients are 
required to develop the plan(s), the 
recipient must specify whether an 
emergency transfer plan is to be 
developed for: 

(i) The state as a whole; 
(ii) Each area within the state that is 

covered by a Continuum of Care; or 
(iii) Each subrecipient that 

administers ESG rental assistance. 
(2) Once the applicable plan is 

developed in accordance with this 
section, the recipient and each 
subrecipient that administers ESG rental 
assistance must implement the plan in 
accordance with 24 CFR 5.2005(e). 

(3) Each emergency transfer plan must 
meet the requirements in 24 CFR 
5.2005(e) and include the following 
program requirements: 

(i) For families living in units 
receiving project-based rental assistance 
(assisted units), the required policies 
must provide that if a program 
participant qualifies for an emergency 
transfer, but a safe unit is not 
immediately available for an internal 
emergency transfer, that program 
participant shall have priority over all 
other applicants for tenant-based rental 
assistance, utility assistance, and units 
for which project-based rental assistance 
is provided. 

(ii) For families receiving tenant- 
based rental assistance, the required 
policies must specify what will happen 
with respect to the non-transferring 
family member(s), if the family 
separates in order to effect an 
emergency transfer. 

(e) Bifurcation. For the purposes of 
this part, the following requirements 
shall apply in place of the requirements 
at 24 CFR 5.2009(b): 

(1) When a family receiving tenant- 
based rental assistance separates under 
24 CFR 5.2009(a), the family’s tenant- 
based rental assistance and utility 
assistance, if any, shall continue for the 
family member(s) who are not evicted or 
removed. 

(2) If a family living in a unit 
receiving project-based rental assistance 
separates under 24 CFR 5.2009(a), the 
family member(s) who are not evicted or 
removed can remain in the assisted unit 
without interruption to the rental 
assistance or utility assistance provided 
for the unit. 

(f) Emergency shelters. The following 
requirements apply to emergency 
shelters funded under § 576.102: 

(1) No individual or family may be 
denied admission to or removed from 
the emergency shelter on the basis or as 
a direct result of the fact that the 
individual or family is or has been a 
victim of domestic violence, dating 
violence, sexual assault, or stalking, if 

the individual or family otherwise 
qualifies for admission or occupancy. 

(2) The terms ‘‘affiliated individual,’’ 
‘‘dating violence,’’ ‘‘domestic violence,’’ 
‘‘sexual assault,’’ and ‘‘stalking’’ are 
defined in 24 CFR 5.2003. 
■ 30. In § 576.500, revise the 
introductory text of paragraph (s) and 
add paragraph (s)(5) to read as follows: 

§ 576.500 Recordkeeping and reporting 
requirements. 

* * * * * 
(s) Other Federal requirements. The 

recipient and its subrecipients must 
document their compliance with the 
Federal requirements in § 576.407 and 
§ 576.409, as applicable, including: 
* * * * * 

(5) Data on emergency transfers 
requested under § 576.409, pertaining to 
victims of domestic violence, dating 
violence, sexual assault, or stalking, 
including data on the outcomes of such 
requests. 
* * * * * 

PART 578—CONTINUUM OF CARE 
PROGRAM 

■ 31. The authority citation for part 578 
continues to read as follows: 

Authority: 42 U.S.C. 11371 et seq., 42 
U.S.C. 3535(d). 

■ 32. In § 578.7, paragraphs (a)(9)(ii), 
(iii) and (v) are revised and paragraph 
(d) is added to read as follows: 

§ 578.7 Responsibilities of the Continuum 
of Care. 

(a) * * * 
(9) * * * 
(ii) Policies and procedures for 

determining and prioritizing which 
eligible individuals and families will 
receive transitional housing assistance 
(these policies must include the 
emergency transfer priority required 
under § 578.99(j)(8)); 

(iii) Policies and procedures for 
determining and prioritizing which 
eligible individuals and families will 
receive rapid rehousing assistance 
(these policies must include the 
emergency transfer priority required 
under § 578.99(j)(8)); 
* * * * * 

(v) Policies and procedures for 
determining and prioritizing which 
eligible individuals and families will 
receive permanent supportive housing 
assistance (these policies must include 
the emergency transfer priority required 
under § 578.99(j)(8)); and 
* * * * * 

(d) VAWA emergency transfer plan. 
The Continuum of Care must develop 
the emergency transfer plan for the 
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Continuum of Care that meets the 
requirements under § 578.99(j)(8). 
■ 33. In § 578.51, add paragraph (m) to 
read as follows: 

§ 578.51 Rental assistance. 

* * * * * 
(m) VAWA emergency transfer plan 

costs. Recipients and subrecipients of 
grants for tenant-based rental assistance 
may use grant funds to pay amounts 
owed for breaking the lease if the family 
qualifies for an emergency transfer 
under the emergency transfer plan 
established under § 578.99(j)(8). 
■ 34. In § 578.75, add paragraph (j) to 
read as follows: 

§ 578.75 General operations. 

* * * * * 
(j) Remaining program participants 

following bifurcation of a lease or 
eviction as a result of domestic violence. 
For permanent supportive housing 
projects, members of any household 
who were living in a unit assisted under 
this part at the time of a qualifying 
member’s eviction from the unit because 
the qualifying member was found to 
have engaged in criminal activity 
directly relating to domestic violence, 
dating violence, sexual assault, or 
stalking, have the right to rental 
assistance under this section until the 
expiration of the lease in effect at the 
time of the qualifying member’s 
eviction. 
■ 35. In § 578.99, add paragraph (j) to 
read as follows: 

§ 578.99 Applicability of other Federal 
requirements. 

* * * * * 
(j) Protections for victims of domestic 

violence, dating violence, sexual 
assault, or stalking—(1) General. The 
requirements set forth in 24 CFR part 5, 
subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking), 
implementing the requirements of 
VAWA apply to all permanent housing 
and transitional housing for which 
Continuum of Care program funds are 
used for acquisition, rehabilitation, new 
construction, leasing, rental assistance, 
or operating costs. The requirements 
also apply where funds are used for 
homelessness prevention, but only 
where the funds are used to provide 
short- and/or medium-term rental 
assistance. Safe havens are subject only 
to the requirements in paragraph (j)(9) of 
this section. 

(2) Definition of covered housing 
provider. For the Continuum of Care 
program, ‘‘covered housing provider,’’ 
as such term is used in HUD’s 

regulations in 24 CFR part 5, subpart L 
refers to: 

(i) The owner or landlord, which may 
be the recipient or subrecipient, for 
purposes of 24 CFR 5.2005(d)(1) and 
5.2009(a); 

(ii) The recipient, subrecipient, and 
owner or landlord for purposes of 24 
CFR 5.2005(d)(2) through (d)(4); and 

(iii) The recipient, subrecipient, and 
owner or landlord for purposes of 24 
CFR 5.2007. However, the recipient or 
subrecipient may limit documentation 
requests under § 5.2007 to only the 
recipient or subrecipient, provided that: 

(i) This limitation is made clear in 
both the notice described under 24 CFR 
5.2005(a)(1) and the rental assistance 
agreement; 

(ii) The entity designated to receive 
documentation requests determines 
whether the program participant is 
entitled to protection under VAWA and 
immediately advise the program 
participant of the determination; and 

(iii) If the program participant is 
entitled to protection, the entity 
designated to receive documentation 
requests must notify the owner in 
writing that the program participant is 
entitled to protection under VAWA and 
work with the owner on the program 
participant’s behalf. Any further sharing 
or disclosure of the program 
participant’s information will be subject 
to the requirements in 24 CFR 5.2007. 

(3) Effective date. The core statutory 
protections of VAWA that prohibit 
denial or termination of assistance or 
eviction solely because an applicant or 
tenant is a victim of domestic violence, 
dating violence, sexual assault, or 
stalking, applied upon enactment of 
VAWA 2013 on March 7, 2013. 
Compliance with the VAWA regulatory 
requirements under this section and at 
24 CFR part 5, subpart L, is required for 
grants awarded pursuant to NOFAs 
published on or after December 16, 
2016. 

(4) Notification requirements. (i) The 
recipient or subrecipient must provide 
each individual or family applying for 
permanent housing and transitional 
housing and each program participant 
the notice and the certification form 
described in 24 CFR 5.2005 at each of 
the following times: 

(A) When an individual or family is 
denied permanent housing or 
transitional housing; 

(B) When a program participant is 
admitted to permanent housing or 
transitional housing; 

(C) When a program participant 
receives notification of eviction; and 

(D) When a program participant is 
notified of termination of assistance. 

(ii) When grant funds are used for 
rental assistance, the recipient or 
subrecipient must ensure that the owner 
or manager of the housing provides the 
notice and certification form described 
in 24 CFR 5.2005(a) to the program 
participant with any notification of 
eviction. This commitment and the 
confidentiality requirements under 24 
CFR 5.2007(c) must be set forth in a 
contract with the owner or landlord. 

(5) Contract, lease, and occupancy 
agreement provisions. (i) Recipients and 
subrecipients must include in any 
contracts and leases between the 
recipient or subrecipient, and an owner 
or landlord of the housing: 

(A) The requirement to comply with 
24 CFR part 5, subpart L; and 

(B) Where the owner or landlord of 
the housing will have a lease with a 
program participant, the requirement to 
include a lease provision that include 
all requirements that apply to tenants, 
the owner or the lease under 24 CFR 
part 5, subpart L, as supplemented by 
this part, including the prohibited bases 
for eviction and restrictions on 
construing lease terms under 24 CFR 
5.2005(b) and (c). 

(ii) The recipient or subrecipient must 
include in any lease, sublease, and 
occupancy agreement with the program 
participant a provision that include all 
requirements that apply to tenants, the 
owner or the lease under 24 CFR part 5, 
subpart L, as supplemented by this part, 
including the prohibited bases for 
eviction and restrictions on construing 
lease terms under 24 CFR 5.2005(b) and 
(c). The lease, sublease, and occupancy 
agreement may specify that the 
protections under 24 CFR part 5, 
subpart L, apply only during the period 
of assistance under the Continuum of 
Care Program. The period of assistance 
for housing where grant funds were 
used for acquisition, construction, or 
rehabilitation is 15 years from the date 
of initial occupancy or date of initial 
service provision. 

(iii) Except for tenant-based rental 
assistance, recipients and subrecipients 
must require that any lease, sublease, or 
occupancy agreement with a program 
participant permits the program 
participant to terminate the lease, 
sublease, or occupancy agreement 
without penalty if the recipient or 
subrecipient determines that the 
program participant qualifies for an 
emergency transfer under the emergency 
transfer plan established under 
paragraph (j)(8) of this section. 

(iv) For tenant-based rental assistance, 
the recipient or subrecipient must enter 
into a contract with the owner or 
landlord of the housing that: 
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(A) Requires the owner or landlord of 
the housing to comply with the 
provisions of 24 CFR part 5, subpart L; 
and 

(B) Requires the owner or landlord of 
the housing to include a lease provision 
that include all requirements that apply 
to tenants, the owner or the lease under 
24 CFR part 5, subpart L, as 
supplemented by this part, including 
the prohibited bases for eviction and 
restrictions on construing lease terms 
under 24 CFR 5.005(b) and (c). The lease 
may specify that the protections under 
24 CFR part 5, subpart L, only apply 
while the program participant receives 
tenant-based rental assistance under the 
Continuum of Care Program. 

(6) Transition. (i) The recipient or 
subrecipient must ensure that the 
requirements set forth in paragraph (j)(5) 
of this section apply to any contracts, 
leases, subleases, or occupancy 
agreements entered into, or renewed, 
following the expiration of an existing 
term, on or after the effective date in 
paragraph (j)(2) of this section. This 
obligation includes any contracts, 
leases, subleases, and occupancy 
agreements that will automatically 
renew on or after the effective date in 
paragraph (j)(3) of this section. 

(ii) For leases for tenant-based rental 
assistance existing prior to the effective 
date in paragraph (j)(2) of this section, 
recipients and subrecipients must enter 
into a contract under paragraph (j)(6)(iv) 
of this section before the next renewal 
of the lease. 

(7) Bifurcation. For the purposes of 
this part, the following requirements 
shall apply in place of the requirements 
at 24 CFR 5.2009(b): 

(i) If a family who is receiving tenant- 
based rental assistance under this part 
separates under 24 CFR 5.2009(a), the 
family’s tenant-based rental assistance 
and any utility assistance shall continue 
for the family member(s) who are not 
evicted or removed. 

(ii) If a family living in permanent 
supportive housing separates under 24 
CFR 5.2009(a), and the family’s 
eligibility for the housing was based on 
the evicted individual’s disability or 
chronically homeless status, the 
remaining tenants may stay in the 
project as provided under § 578.75(i)(2). 
Otherwise, if a family living in a project 
funded under this part separates under 
24 CFR 5.2009(a), the remaining 
tenant(s) will be eligible to remain in 
the project. 

(8) Emergency transfer plan. The 
Continuum of Care must develop an 
emergency transfer plan for the 
Continuum of Care, and recipients and 
subrecipients in the Continuum of Care 
must follow that plan. The plan must 

comply with 24 CFR 5.2005(e) and 
include the following program 
requirements: 

(i) For families receiving tenant-based 
rental assistance, the plan must specify 
what will happen with respect to the 
non-transferring family member(s), if 
the family separates in order to effect an 
emergency transfer. 

(ii) For families living in units that are 
otherwise assisted under this part 
(assisted units), the required policies 
must provide that for program 
participants who qualify for an 
emergency transfer but a safe unit is not 
immediately available for an internal 
emergency transfer, the individual or 
family shall have priority over all other 
applicants for rental assistance, 
transitional housing, and permanent 
supportive housing projects funded 
under this part, provided that: The 
individual or family meets all eligibility 
criteria required by Federal law or 
regulation or HUD NOFA; and the 
individual or family meets any 
additional criteria or preferences 
established in accordance with 
§ 578.93(b)(1), (4), (6), or (7). The 
individual or family shall not be 
required to meet any other eligibility 
criteria or preferences for the project. 
The individual or family shall retain 
their original homeless or chronically 
homeless status for the purposes of the 
transfer. 

(9) Protections with respect to safe 
havens. The following requirements 
apply to safe havens funded under this 
part: 

(i) No individual may be denied 
admission to or removed from the safe 
haven on the basis or as a direct result 
of the fact that the individual is or has 
been a victim of domestic violence, 
dating violence, sexual assault, or 
stalking, if the individual otherwise 
qualifies for admission or occupancy. 

(iii) The terms ‘‘affiliated individual,’’ 
‘‘dating violence,’’ ‘‘domestic violence,’’ 
‘‘sexual assault,’’ and ‘‘stalking’’ are 
defined in 24 CFR 5.2003. 
■ 36. In § 578.103, revise the heading of 
paragraph (a)(6), redesignate paragraphs 
(a)(6)(i) and (ii) as paragraphs (a)(6)(i)(A) 
and (B), respectively, redesignate 
paragraph (a)(6) introductory text as 
(a)(6)(i) introductory text, and add new 
paragraph (a)(6)(ii) to read as follows: 

§ 578.103 Recordkeeping requirements. 
(a) * * * 
(6) Moves for victims of domestic 

violence, dating violence, sexual 
assault, and stalking. * * * 

(ii) Data on emergency transfers 
requested under 24 CFR 5.2005(e) and 
§ 578.99, pertaining to victims of 
domestic violence, dating violence, 

sexual assault, or stalking, including 
data on the outcomes of such requests. 
* * * * * 

PART 880—SECTION 8 HOUSING 
ASSISTANCE PAYMENT PROGRAM 
FOR NEW CONSTRUCTION 

■ 37. The authority citation for part 880 
continues to read as follows: 

Authority: 42 U.S.C. 1437a, 1437c, 1437f, 
3535(d), 12701, and 13611–13619. 
■ 38. In § 880.201, a definition of 
‘‘covered housing provider’’ is added in 
alphabetical order to read as follows: 

§ 880.201 Definitions. 

* * * * * 
Covered housing provider. For the 

Section 8 Housing Assistance Payment 
Program for New Construction, 
‘‘covered housing provider,’’ as such 
term is used in HUD’s regulations in 24 
CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking), 
refers to the owner. 
* * * * * 
■ 39. Revise § 880.504(f) to read as 
follows: 

§ 880.504 Leasing to eligible families. 

* * * * * 
(f) Protections for victims of domestic 

violence, dating violence, sexual 
assault, or stalking. The regulations of 
24 CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking), 
apply to this section. 
■ 40. In § 880.607, revise paragraph 
(c)(5) to read as follows: 

§ 880.607 Termination of tenancy and 
modification of lease. 

* * * * * 
(c) * * * 
(5) In actions or potential actions to 

terminate tenancy, the owner shall 
follow 24 CFR part 5, subpart L 
(Protection for Victims of Domestic 
Violence, Dating Violence, Sexual 
Assault, or Stalking). 
* * * * * 
■ 41. Add § 880.613 to subpart F to read 
as follows: 

§ 880.613 Emergency transfers for victims 
of domestic violence, dating violence, 
sexual assault, and stalking. 

(a) Covered housing providers must 
develop and implement an emergency 
transfer plan that meets the 
requirements in 24 CFR 5.2005(e). 

(b) In order to facilitate emergency 
transfers for victims of domestic 
violence, dating violence, sexual 
assault, and stalking, covered housing 
providers have discretion to adopt new, 
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and modify any existing, admission 
preferences or transfer waitlist 
priorities. 

(c) In addition to following 
requirements in 24 CFR 5.2005(e), when 
a safe unit is not immediately available 
for a victim of domestic violence, dating 
violence, sexual assault, or stalking who 
qualifies for an emergency transfer, 
covered housing providers must: 

(1) Review the covered housing 
provider’s existing inventory of units 
and determine when the next vacant 
unit may be available; and 

(2) Provide a listing of nearby HUD 
subsidized rental properties, with or 
without preference for persons of 
domestic violence, dating violence, 
sexual assault, or stalking, and contact 
information for the local HUD field 
office. 

(d) Each year, covered housing 
providers must submit to HUD data on 
all emergency transfers requested under 
24 CFR 5.2005(e), including data on the 
outcomes of such requests. 

PART 882—SECTION 8 MODERATE 
REHABILITATION PROGRAMS 

■ 42. The authority citation for part 882 
continues to read as follows: 

Authority: 42 U.S.C. 1437f and 3535d. 

■ 43. In § 882.102(b), a definition of 
‘‘covered housing provider’’ is added in 
alphabetical order to read as follows: 

§ 882.102 Definitions. 
* * * * * 

(b) * * * 
Covered housing provider. For the 

Section 8 Moderate Rehabilitation 
Programs, as provided in subparts A, D, 
and E of this part, ‘‘covered housing 
provider,’’ as such term is used in 
HUD’s regulations in 24 CFR part 5, 
subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking), refers to 
the PHA or owner, as applicable given 
the responsibilities of the covered 
housing provider as set forth in 24 CFR 
part 5, subpart L. For example, the PHA 
is the covered housing provider 
responsible for providing the notice of 
occupancy rights under VAWA and 
certification form described at 24 CFR 
5.2005(a), though the PHA may provide 
this notice and form to owners, and 
charge owners with distributing the 
notice and form to tenants. In addition, 
the owner is the covered housing 
provider that may choose to bifurcate a 
lease as described at 24 CFR 5.2009(a), 
while both the PHA and owner are both 
responsible for ensuring that an 
emergency transfer plan is in place in 
accordance with 24 CFR 5.2005(e), and 
the owner is responsible for 

implementing the emergency transfer 
plan when an emergency occurs. 
* * * * * 
■ 44. Revise § 882.407 to read as 
follows: 

§ 882.407 Other Federal requirements. 

(a) The moderate rehabilitation 
program is subject to applicable Federal 
requirements in 24 CFR 5.105 and to the 
requirements for protection for victims 
of domestic violence, dating violence, 
sexual assault, or stalking in 24 CFR 
part 5, subpart L (Protection for Victims 
of Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking). 

(b) In order to facilitate emergency 
transfers for victims of domestic 
violence, dating violence, sexual 
assault, or stalking, covered housing 
providers have discretion to adopt and 
modify any existing admission 
preferences or transfer waitlist priorities 
for victims of domestic violence, dating 
violence, sexual assault, or stalking. 

(c) Covered housing providers must 
develop and implement an emergency 
transfer plan that meets the 
requirements in 24 CFR 5.2005(e), and 
when a safe unit is not immediately 
available for a victim of domestic 
violence, dating violence, sexual 
assault, and stalking who qualifies for 
an emergency transfer, covered housing 
providers must, at a minimum: 

(1) Review the covered housing 
provider’s existing inventory of units 
and determine when the next vacant 
unit may be available; and 

(2) Provide a listing of nearby HUD 
subsidized rental properties, with or 
without preference for persons of 
domestic violence, dating violence, 
sexual assault, or stalking, and contact 
information for the local HUD field 
office. 

(d) Each year, the covered housing 
provider must submit to HUD data on 
all emergency transfers requested under 
24 CFR 5.2005(e), pertaining to victims 
of domestic violence, dating violence, 
sexual assault, or stalking, including 
data on the outcomes of such requests. 
■ 45. Revise § 882.511(g) to read as 
follows: 

§ 882.511 Lease and termination of 
tenancy. 

* * * * * 
(g) In actions or potential actions to 

terminate tenancy, the owner shall 
follow 24 CFR part 5, subpart L 
(Protection for Victims of Domestic 
Violence, Dating Violence, Sexual 
Assault, or Stalking). 
■ 46. In § 882.514(c), revise the fourth 
sentence, to read as follows: 

§ 882.514 Family participation. 

* * * * * 
(c) Owner selection of families. * * * 

However, the owner must not deny 
program assistance or admission to an 
applicant based on the fact that the 
applicant is or has been a victim of 
domestic violence, dating violence, 
sexual assault, or stalking, if the 
applicant otherwise qualifies for 
assistance or admission. * * * 
* * * * * 
■ 47. In § 882.802, a definition of 
‘‘covered housing provider’’ is added, in 
alphabetical order, to read as follows: 

§ 882.802 Definitions. 

* * * * * 
Covered housing provider. For the 

Section 8 Moderate Rehabilitation 
Single Room Occupancy Program for 
Homeless Individuals, ‘‘covered housing 
provider,’’ as such term is used in 
HUD’s regulations in 24 CFR part 5, 
subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking), refers to 
the owner. 
* * * * * 
■ 48. In § 882.804, paragraph (a) is 
revised, paragraphs (b) and (c) are 
redesignated as paragraphs (e) and (f), 
respectively, and new paragraphs (b), 
(c), and (d) are added to read as follows: 

§ 882.804 Other Federal requirements. 
(a) Participation in this program 

requires compliance with the Federal 
requirements set forth in 24 CFR 5.105, 
with the Americans with Disabilities 
Act (42 U.S.C. 12101 et seq.), and with 
the regulations in 24 CFR part 5, subpart 
L (Protection for Victims of Domestic 
Violence, Dating Violence, Sexual 
Assault, or Stalking). 

(b) In order to facilitate emergency 
transfers for victims of domestic 
violence, dating violence, sexual 
assault, or stalking, covered housing 
providers have discretion to adopt and 
modify any existing admission 
preferences or transfer waitlist priorities 
for victims of domestic violence, dating 
violence, sexual assault, or stalking. 

(c) Covered housing providers must 
develop and implement an emergency 
transfer plan that meets the 
requirements in 24 CFR 5.2005(e), and 
when a safe unit is not immediately 
available for a victim of domestic 
violence, dating violence, sexual 
assault, and stalking who qualifies for 
an emergency transfer, covered housing 
providers must, at a minimum: 

(1) Review the covered housing 
provider’s existing inventory of units 
and determine when the next vacant 
unit may be available; and 
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(2) Provide a listing of nearby HUD 
subsidized rental properties, with or 
without preference for persons of 
domestic violence, dating violence, 
sexual assault, or stalking, and contact 
information for the local HUD field 
office. 

(d) Each year, the covered housing 
provider must submit to HUD data on 
all emergency transfers requested under 
24 CFR 5.2005(e), pertaining to victims 
of domestic violence, dating violence, 
sexual assault, or stalking, including 
data on the outcomes of such requests. 
* * * * * 

PART 883—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS 
PROGRAMS—STATE HOUSING 
AGENCIES 

■ 49. The authority citation for part 883 
continues to read as follows: 

Authority: 42 U.S.C. 1437a, 1437c, 1437f, 
3535(d), and 13611–13619. 

■ 50. In § 883.302, a definition of 
‘‘covered housing provider’’ is added, in 
alphabetical order, to read as follows: 

§ 883.302 Definitions. 
* * * * * 

Covered housing provider. For the 
Section 8 Housing Assistance Payments 
Programs—State Housing Agencies, 
‘‘covered housing provider,’’ as such 
term is used in HUD’s regulations in 24 
CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking), 
refers to the HFA or owner, as 
applicable given the responsibilities of 
the covered housing provider as set 
forth in 24 CFR part 5, subpart L. For 
example, the PHA is the covered 
housing provider responsible for 
providing the notice of occupancy rights 
under VAWA and certification form 
described at 24 CFR 5.2005(a), though 
the PHA may provide this notice and 
form to owners, and charge owners with 
distributing the notice and form to 
tenants. In addition, the owner is the 
covered housing provider that may 
choose to bifurcate a lease as described 
at 24 CFR 5.2009(a), while both the PHA 
and owner are both responsible for 
ensuring that an emergency transfer 
plan is in place in accordance with 24 
CFR 5.2005(e), and the owner is 
responsible for implementing the 
emergency transfer plan when an 
emergency occurs. 
* * * * * 
■ 51. Revise § 883.605 to read as 
follows: 

§ 883.605 Leasing to eligible families. 
The provisions of 24 CFR 880.504 

apply to this section, including 

reference at 24 CFR 880.504(f) to the 
requirements of 24 CFR part 5, subpart 
L (Protection for Victims of Domestic 
Violence, Dating Violence, Sexual 
Assault, or Stalking), subject to the 
requirements of § 883.105. 

PART 884—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM, 
NEW CONSTRUCTION SET-ASIDE FOR 
SECTION 515 RURAL RENTAL 
HOUSING 

■ 52. The authority citation for part 884 
continues to read as follows: 

Authority: 42 U.S.C. 1437a, 1437c, 1437f, 
3535(d), and 13611–13619. 

■ 53. In § 884.102, a definition of 
‘‘covered housing provider’’ is added, in 
alphabetical order, to read as follows: 

§ 884.102 Definitions. 

* * * * * 
Covered housing provider. For the 

Section 8 Housing Assistance Payments 
Programs, New Construction Set-Aside 
for Section 515 Rural Rental Housing, 
‘‘covered housing provider,’’ as such 
term is used in HUD’s regulations at 24 
CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking), 
refers to the owner 
* * * * * 
■ 54. Revise § 884.216(c) to read as 
follows: 

§ 884.216 Termination of tenancy. 

* * * * * 
(c) In actions or potential actions to 

terminate tenancy, the owner shall 
follow 24 CFR part 5, subpart L 
(Protection for Victims of Domestic 
Violence, Dating Violence, Sexual 
Assault, or Stalking). 
■ 55. Revise § 884.223(f) to read as 
follows: 

§ 884.223 Leasing to eligible families. 

* * * * * 
(f) The regulations in 24 CFR part 5, 

subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking) apply to 
this section. 
■ 56. Add § 884.226 to subpart B to read 
as follows: 

§ 884.226 Emergency transfers for victims 
of domestic violence, dating violence, 
sexual assault, and stalking. 

(a) Covered housing providers must 
develop and implement an emergency 
transfer plan that meets the 
requirements in 24 CFR 5.2005(e). 

(b) In order to facilitate emergency 
transfers for victims of domestic 
violence, dating violence, sexual 
assault, and stalking, covered housing 

providers have discretion to adopt new, 
and modify any existing, admission 
preferences or transfer waitlist 
priorities. 

(c) In addition to following 
requirements in 24 CFR 5.2005(e), when 
a safe unit is not immediately available 
for a victim of domestic violence, dating 
violence, sexual assault, or stalking who 
qualifies for an emergency transfer, 
covered housing providers must: 

(1) Review the covered housing 
provider’s existing inventory of units 
and determine when the next vacant 
unit may be available; and 

(2) Provide a listing of nearby HUD 
subsidized rental properties, with or 
without preference for persons of 
domestic violence, dating violence, 
sexual assault, or stalking, and contact 
information for the local HUD field 
office. 

(d) Each year, covered housing 
providers must submit to HUD data on 
all emergency transfers requested under 
24 CFR 5.2005(e), including data on the 
outcomes of such requests. 

PART 886—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS 
PROGRAM—SPECIAL ALLOCATIONS 

■ 57. The authority citation for part 886 
continues to read as follows: 

Authority: 42 U.S.C. 1437a, 1437c, 1437f, 
3535(d), and 13611–13619. 

■ 58. In § 886.102, a definition of 
‘‘covered housing provider’’ is added, in 
alphabetical order, to read as follows: 

§ 886.102 Definitions. 

* * * * * 
Covered housing provider. For the 

Section 8 Housing Assistance Payments 
Programs—Special Allocations, subpart 
A of this part, ‘‘covered housing 
provider,’’ as such term is used in 
HUD’s regulations at 24 CFR part 5, 
subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking) refers to the 
owner. 
* * * * * 
■ 59. Revise § 886.128 to read as 
follows: 

§ 886.128 Termination of tenancy. 

Part 247 of this title (24 CFR part 247) 
applies to the termination of tenancy 
and eviction of a family assisted under 
this subpart. For cases involving 
termination of tenancy because of a 
failure to establish citizenship or 
eligible immigration status, the 
procedures of 24 CFR parts 247 and 5 
shall apply. The provisions of 24 CFR 
part 5, subpart L (Protection for Victims 
of Domestic Violence, Dating Violence, 
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Sexual Assault, or Stalking), apply to 
this section. The provisions of 24 CFR 
part 5, subpart E, of this title concerning 
certain assistance for mixed families 
(families whose members include those 
with eligible immigration status, and 
those without eligible immigration 
status) in lieu of termination of 
assistance, and concerning deferral of 
termination of assistance, also shall 
apply. 

■ 60. Revise § 886.132 to read as 
follows: 

§ 886.132 Tenant selection. 

Subpart F of 24 CFR part 5 governs 
selection of tenants and occupancy 
requirements applicable under this 
subpart A of part 886. Subpart L of 24 
CFR part 5 (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking) applies to 
this section. 

■ 61. Add § 886.139 to subpart A to read 
as follows: 

§ 886.139 Emergency transfers for victims 
of domestic violence, dating violence, 
sexual assault, and stalking. 

(a) Covered housing providers must 
develop and implement an emergency 
transfer plan that meets the 
requirements in 24 CFR 5.2005(e). 

(b) In order to facilitate emergency 
transfers for victims of domestic 
violence, dating violence, sexual 
assault, and stalking, covered housing 
providers have discretion to adopt new, 
and modify any existing, admission 
preferences or transfer waitlist 
priorities. 

(c) In addition to following 
requirements in 24 CFR 5.2005(e), when 
a safe unit is not immediately available 
for a victim of domestic violence, dating 
violence, sexual assault, or stalking who 
qualifies for an emergency transfer, 
covered housing providers must: (1) 
Review the covered housing provider’s 
existing inventory of units and 
determine when the next vacant unit 
may be available; and 

(2) Provide a listing of nearby HUD 
subsidized rental properties, with or 
without preference for persons of 
domestic violence, dating violence, 
sexual assault, or stalking, and contact 
information for the local HUD field 
office. 

(d) Each year, covered housing 
providers must submit to HUD data on 
all emergency transfers requested under 
24 CFR 5.2005(e), including data on the 
outcomes of such requests. 

■ 62. In § 886.302, a definition of 
‘‘covered housing provider’’ is added, in 
the alphabetical order to read as follows: 

§ 886.302 Definitions 
* * * * * 

Covered housing provider. For the 
Section 8 Housing Assistance Program 
for the Disposition of HUD-Owned 
Projects, under subpart C of this part, 
‘‘covered housing provider,’’ as such 
term is used in HUD’s regulations at 24 
CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking), 
refers to the owner. 
* * * * * 
■ 63. Revise § 886.328 to read as 
follows: 

§ 886.328 Termination of tenancy. 
Part 247 of this title (24 CFR part 247) 

applies to the termination of tenancy 
and eviction of a family assisted under 
this subpart. For cases involving 
termination of tenancy because of a 
failure to establish citizenship or 
eligible immigration status, the 
procedures of 24 CFR part 247 and 24 
CFR part 5 shall apply. The provisions 
of 24 CFR part 5, subpart L (Protection 
for Victims of Domestic Violence, 
Dating Violence, Sexual Assault, or 
Stalking) apply to this section. The 
provisions of 24 CFR part 5, subpart E, 
concerning certain assistance for mixed 
families (families whose members 
include those with eligible immigration 
status, and those without eligible 
immigration status) in lieu of 
termination of assistance, and 
concerning deferral of termination of 
assistance, also shall apply. 
■ 64. Revise § 886.329(f) to read as 
follows: 

§ 886.329 Leasing to eligible families. 
* * * * * 

(f) The regulations of 24 CFR part 5, 
subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking) apply to 
this section. 
■ 65. Add § 886.339 to subpart C to read 
as follows: 

§ 886.339 Emergency transfers for victims 
of domestic violence, dating violence, 
sexual assault, and stalking. 

(a) Covered housing providers must 
develop and implement an emergency 
transfer plan that meets the 
requirements in 24 CFR 5.2005(e). 

(b) In order to facilitate emergency 
transfers for victims of domestic 
violence, dating violence, sexual 
assault, and stalking, covered housing 
providers have discretion to adopt new, 
and modify any existing, admission 
preferences or transfer waitlist 
priorities. 

(c) In addition to following 
requirements in 24 CFR 5.2005(e), when 

a safe unit is not immediately available 
for a victim of domestic violence, dating 
violence, sexual assault, or stalking who 
qualifies for an emergency transfer, 
covered housing providers must: 

(1) Review the covered housing 
provider’s existing inventory of units 
and determine when the next vacant 
unit may be available; and 

(2) Provide a listing of nearby HUD 
subsidized rental properties, with or 
without preference for persons of 
domestic violence, dating violence, 
sexual assault, or stalking, and contact 
information for the local HUD field 
office. 

(d) Each year, covered housing 
providers must submit to HUD data on 
all emergency transfers requested under 
24 CFR 5.2005(e), including data on the 
outcomes of such requests. 

PART 891—SUPPORTIVE HOUSING 
FOR THE ELDERLY AND PERSONS 
WITH DISABILITIES 

■ 66. The authority citation for part 891 
continues to read as follows: 

Authority: 12 U.S.C. 1701q; 42 U.S.C. 
1437f, 3535(d), and 8013. 

■ 67. In § 891.105 a definition of 
‘‘covered housing provider’’ is added, in 
alphabetical order, to read as follows: 

§ 891.105 Definitions. 

* * * * * 
Covered housing provider. For the 

Supportive Housing for the Elderly and 
Persons with Disabilities Program, 
‘‘covered housing provider,’’ as such 
term is used in HUD’s regulations at 24 
CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking), 
refers to the owner (as defined in 
§§ 891.205 and 891.305). 
* * * * * 
■ 68. Add § 891.190 to subpart A to read 
as follows: 

§ 891.190 Emergency transfers for victims 
of domestic violence, dating violence, 
sexual assault, and stalking. 

(a) Covered housing providers must 
develop and implement an emergency 
transfer plan that meets the 
requirements in 24 CFR 5.2005(e). 

(b) In order to facilitate emergency 
transfers for victims of domestic 
violence, dating violence, sexual 
assault, and stalking, covered housing 
providers have discretion to adopt new, 
and modify any existing, admission 
preferences or transfer waitlist 
priorities. 

(c) In addition to following 
requirements in 24 CFR 5.2005(e), when 
a safe unit is not immediately available 
for a victim of domestic violence, dating 
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violence, sexual assault, or stalking who 
qualifies for an emergency transfer, 
covered housing providers must: 

(1) Review the covered housing 
provider’s existing inventory of units 
and determine when the next vacant 
unit may be available; and 

(2) Provide a listing of nearby HUD 
subsidized rental properties, with or 
without preference for persons of 
domestic violence, dating violence, 
sexual assault, or stalking, and contact 
information for the local HUD field 
office. 

(d) Each year, covered housing 
providers must submit to HUD data on 
all emergency transfers requested under 
24 CFR 5.2005(e), including data on the 
outcomes of such requests. 
■ 69. Revise § 891.575(f) to read as 
follows: 

§ 891.575 Leasing to eligible families. 
* * * * * 

(f) The regulations of 24 CFR part 5, 
subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking) apply to 
this section. 
■ 70. Revise § 891.610(c) to read as 
follows: 

§ 891.610 Selection and admission of 
tenants. 
* * * * * 

(c) Determination of eligibility and 
selection of tenants. The borrower is 
responsible for determining whether 
applicants are eligible for admission and 
for selection of families. To be eligible 
for admission, an applicant must be an 
elderly or handicapped family as 
defined in § 891.505; meet any project 
occupancy requirements approved by 
HUD; meet the disclosure and 
verification requirement for Social 
Security numbers and sign and submit 
consent forms for obtaining wage and 
claim information from State Wage 
Information Collection Agencies, as 
provided by 24 CFR part 5, subpart B; 
and, if applying for an assisted unit, be 
eligible for admission under subpart F 
of 24 CFR part 5, which governs 
selection of tenants and occupancy 
requirements. The provisions of 24 CFR 
part 5, subpart L (Protection for Victims 
of Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking) apply to 
this section. 
* * * * * 
■ 71. Revise § 891.630(c) to read as 
follows: 

§ 891.630 Denial of admission, termination 
of tenancy, and modification of lease. 
* * * * * 

(c) In actions or potential actions to 
terminate tenancy, the owner shall 

follow 24 CFR part 5, subpart L 
(Protection for Victims of Domestic 
Violence, Dating Violence, Sexual 
Assault, or Stalking). 

PART 905—THE PUBLIC HOUSING 
CAPITAL FUND PROGRAM 

■ 72. The authority citation for part 905 
continues to read as follows: 

Authority: 42 U.S.C. 1437g, 42 U.S.C. 
1437z–2, 42 U.S.C. 1437z–7, and 3535(d). 

■ 73. In § 905.100, add paragraph (g) to 
read as follows: 

§ 905.100 Purpose, general description, 
and other requirements. 

* * * * * 
(g) Protections for Victims of Domestic 

Violence, Dating Violence, Sexual 
Assault and Stalking. Public housing 
agencies must apply the Violence 
Against Women Act (VAWA) 
requirements set forth in 24 CFR part 5, 
subpart L, to mixed finance 
developments covered under § 905.604. 

PART 960—ADMISSION TO, AND 
OCCUPANCY OF, PUBLIC HOUSING 

■ 74. The authority citation for part 960 
continues to read as follows: 

Authority: 42 U.S.C. 1437a, 1437c, 1437d, 
1437n, 1437z–3, and 3535(d). 

■ 75. In § 960.102(b) a definition of 
‘‘covered housing provider’’ is added in 
alphabetical order to read as follows: 

§ 960.102 Definitions. 

* * * * * 
(b) * * * 
Covered housing provider. For HUD’s 

public housing program, ‘‘covered 
housing provider,’’ as such term is in 
used HUD’s regulations at 24 CFR part 
5, subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking), is the PHA. 
* * * * * 
■ 76. In § 960.103, revise the section 
heading and paragraph (d) to read as 
follows: 

§ 960.103 Equal opportunity requirements 
and protection for victims of domestic 
violence, dating violence, sexual assault, or 
stalking. 

* * * * * 
(d) Protection for victims of domestic 

violence, dating violence, sexual 
assault, or stalking. The PHA must 
apply the requirements in 24 CFR part 
5, subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking). 
■ 77. In § 960.200, revise paragraph 
(b)(8) to read as follows: 

§ 960.200 Purpose. 

* * * * * 
(b) * * * 
(8) Protection for victims of domestic 

violence, dating violence, sexual 
assault, or stalking, 24 CFR part 5, 
subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking). 
■ 78. In § 960.203, revise paragraph 
(c)(4) to read as follows: 

§ 960.203 Standards for PHA tenant 
selection criteria. 

* * * * * 
(c) * * * 
(4) PHA tenant selection criteria are 

subject to 24 CFR part 5, subpart L 
(Protection for Victims of Domestic 
Violence, Dating Violence, Sexual 
Assault, or Stalking). In cases of 
requests for emergency transfers under 
VAWA, with the written consent of the 
victim of domestic violence, dating 
violence, sexual assault, or stalking, the 
receiving PHA may accept and use the 
prior covered housing provider’s 
determination of eligibility and tenant 
screening and all related verification 
information, including form HUD 50058 
(Family Report). 
* * * * * 
■ 79. In § 960.206, revise paragraph 
(b)(4) to read as follows: 

§ 960.206 Waiting List: Local preferences 
in admission to public housing program. 

* * * * * 
(b) * * * 
(4) Preference for victims of domestic 

violence, dating violence, sexual 
assault, or stalking. The PHA should 
consider whether to adopt a local 
preference for admission of families that 
include victims of domestic violence, 
dating violence, sexual assault, or 
stalking. 
* * * * * 

PART 966—PUBLIC HOUSING LEASE 
AND GRIEVANCE PROCEDURE 

■ 80. The authority citation for part 966 
continues to read as follows: 

Authority: 42 U.S.C. 1437d and 3535(d). 

■ 81. In § 966.4, revise paragraphs 
(a)(1)(vi) and (e)(9) to read as follows: 

§ 966.4 Lease requirements. 

* * * * * 
(a) * * * 
(1) * * * 
(vi) HUD’s regulations in 24 CFR part 

5, subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking) apply. 
* * * * * 

(e) * * * 
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(9) To consider lease bifurcation, as 
provided in 24 CFR 5.2009, in 
circumstances involving domestic 
violence, dating violence, sexual 
assault, or stalking addressed in 24 CFR 
part 5, subpart L (Protection for Victims 
of Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking), provided 
that, if a PHA chooses to bifurcate a 
lease, no assistance will be given for an 
individual who does not meet public 
housing eligibility and 24 CFR 
5.508(h)(2) applies to submission of 
evidence of citizenship or eligible 
immigration status. 
* * * * * 

PART 982—SECTION 8 TENANT- 
BASED ASSISTANCE: HOUSING 
CHOICE VOUCHER PROGRAM 

■ 82. The authority citation for part 982 
continues to read as follows: 

Authority: 42 U.S.C. 1437f and 3535d. 
■ 83. In § 982.53, revise the section 
heading and paragraph (e) to read as 
follows: 

§ 982.53 Equal opportunity requirements 
and protection for victims of domestic 
violence, dating violence, sexual assault, or 
stalking. 
* * * * * 

(e) Protection for victims of domestic 
violence, dating violence, sexual 
assault, or stalking. The PHA must 
apply the requirements in 24 CFR part 
5, subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking). For 
purposes of compliance with HUD’s 
regulations in 24 CFR part 5, subpart L, 
the covered housing provider is the 
PHA or owner, as applicable given the 
responsibilities of the covered housing 
provider as set forth in 24 CFR part 5, 
subpart L. For example, the PHA is the 
covered housing provider responsible 
for providing the Notice of occupancy 
rights under VAWA and certification 
form described at 24 CFR 5.2005(a). In 
addition, the owner is the covered 
housing provider that may choose to 
bifurcate a lease as described at 24 CFR 
5.2009(a), while the PHA is the covered 
housing provider responsible for 
complying with emergency transfer plan 
provisions at 24 CFR 5.2005(e). 
■ 84. In § 982.201, revise paragraph (a) 
to read as follows: 

§ 982.201 Eligibility and targeting. 
(a) When applicant is eligible: 

General. The PHA may admit only 
eligible families to the program. To be 
eligible, an applicant must be a 
‘‘family;’’ must be income-eligible in 
accordance with paragraph (b) of this 
section and 24 CFR part 5, subpart F; 

and must be a citizen or a noncitizen 
who has eligible immigration status as 
determined in accordance with 24 CFR 
part 5, subpart E. If the applicant is a 
victim of domestic violence, dating 
violence, sexual assault, or stalking, 24 
CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking) 
applies. 
* * * * * 
■ 85. In § 982.202, revise paragraph (d) 
to read as follows: 

§ 982.202 How applicants are selected: 
General requirements. 

* * * * * 
(d) Admission policy. The PHA must 

admit applicants for participation in 
accordance with HUD regulations and 
other requirements, including, but not 
limited to, 24 CFR part 5, subpart L 
(Protection for Victims of Domestic 
Violence, Dating Violence, Sexual 
Assault, or Stalking), and with PHA 
policies stated in the PHA 
administrative plan and the PHA plan. 
The PHA admission policy must state 
the system of admission preferences that 
the PHA uses to select applicants from 
the waiting list, including any residency 
preference or other local preference. 
■ 86. In § 982.207, revise paragraph 
(b)(4) to read as follows: 

§ 982.207 Waiting List: Local preferences 
in admission to program. 

* * * * * 
(b) * * * 
(4) Preference for victims of domestic 

violence, dating violence, sexual 
assault, or stalking. The PHA should 
consider whether to adopt a local 
preference for admission of families that 
include victims of domestic violence, 
dating violence, sexual assault, or 
stalking. 
* * * * * 
■ 87. In § 982.307, revise paragraph 
(b)(4) to read as follows: 

§ 982.307 Tenant screening. 

* * * * * 
(b) * * * 
(4) In cases involving a victim of 

domestic violence, dating violence, 
sexual assault, or stalking, 24 CFR part 
5, subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking) applies. 
■ 88. In § 982.310, revise paragraph 
(h)(4) to read as follows: 

§ 982.310 Owner termination of tenancy. 

* * * * * 
(h) * * * 
(4) Nondiscrimination limitation and 

protection for victims of domestic 

violence, dating violence, sexual 
assault, or stalking. The owner’s 
termination of tenancy actions must be 
consistent with the fair housing and 
equal opportunity provisions of 24 CFR 
5.105, and with the provisions for 
protection of victims of domestic 
violence, dating violence, sexual 
assault, or stalking in 24 CFR part 5, 
subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking). 
■ 89. In § 982.315, revise paragraphs 
(a)(2) and (b) to read as follows: 

§ 982.315 Family break-up. 
(a) * * * 
(2) If the family break-up results from 

an occurrence of domestic violence, 
dating violence, sexual assault, or 
stalking as provided in 24 CFR part 5, 
subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking), the PHA 
must ensure that the victim retains 
assistance. 

(b) The factors to be considered in 
making this decision under the PHA 
policy may include: 

(1) Whether the assistance should 
remain with family members remaining 
in the original assisted unit. 

(2) The interest of minor children or 
of ill, elderly, or disabled family 
members. 

(3) Whether family members are 
forced to leave the unit as a result of 
actual or threatened domestic violence, 
dating violence, sexual assault, or 
stalking. 

(4) Whether any of the family 
members are receiving protection as 
victims of domestic violence, dating 
violence, sexual assault, or stalking, as 
provided in 24 CFR part 5, subpart L, 
and whether the abuser is still in the 
household. 

(5) Other factors specified by the 
PHA. 
* * * * * 
■ 90. In § 982.353, revise paragraph (b) 
and add paragraph (c)(4) to read as 
follows: 

§ 982.353 Where family can lease a unit 
with tenant-based assistance. 

* * * * * 
(b) Portability: Assistance outside the 

initial PHA jurisdiction. Subject to 
paragraph (c) of this section, and to 
§ 982.552 and § 982.553, a voucher- 
holder or participant family has the 
right to receive tenant-based voucher 
assistance, in accordance with 
requirements of this part, to lease a unit 
outside the initial PHA jurisdiction, 
anywhere in the United States, in the 
jurisdiction of a PHA with a tenant- 
based program under this part. The 
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initial PHA must not provide such 
portable assistance for a participant if 
the family has moved out of the assisted 
unit in violation of the lease except as 
provided for in this subsection. If the 
family moves out in violation of the 
lease in order to protect the health or 
safety of a person who is or has been the 
victim of domestic violence, dating 
violence, sexual assault, or stalking and 
who reasonably believes him- or herself 
to be threatened with imminent harm 
from further violence by remaining in 
the dwelling unit (or any family member 
has been the victim of a sexual assault 
that occurred on the premises during 
the 90-calendar-day period preceding 
the family’s move or request to move), 
and has otherwise complied with all 
other obligations under the Section 8 
program, the family may receive a 
voucher from the initial PHA and move 
to another jurisdiction under the 
Housing Choice Voucher Program. 

(c) * * * 
(4) Paragraph (c) of this section does 

not apply when the family or a member 
of the family is or has been the victim 
of domestic violence, dating violence, 
sexual assault, or stalking, as provided 
in 24 CFR part 5, subpart L (Protection 
for Victims of Domestic Violence, 
Dating Violence, Sexual Assault, or 
Stalking), and the move is needed to 
protect the health or safety of the family 
or family member, or any family 
member who has been the victim of a 
sexual assault that occurred on the 
premises during the 90-calendar-day 
period preceding the family’s request to 
move. 
* * * * * 
■ 91. In § 982.354, revise paragraph 
(b)(4), remove ‘‘and’’ from the end of 
paragraph (c)(2)(i), remove the period 
and add ‘‘; and’’ in its place at the end 
of paragraph (c)(2)(ii), and add 
paragraph (c)(2)(iii) to read as follows: 

§ 982.354 Move with continued tenant- 
based assistance. 
* * * * * 

(b) * * * 
(4) The family or a member of the 

family, is or has been the victim of 
domestic violence, dating violence, 
sexual assault, or stalking, as provided 
in 24 CFR part 5, subpart L (Protection 
for Victims of Domestic Violence, 
Dating Violence, Sexual Assault, or 
Stalking), and the move is needed to 
protect the health or safety of the family 
or family member, or if any family 
member has been the victim of a sexual 
assault that occurred on the premises 
during the 90-calendar-day period 
preceding the family’s request to move. 
A PHA may not terminate assistance if 
the family, with or without prior 

notification to the PHA, moves out of a 
unit in violation of the lease, if such 
move occurs to protect the health or 
safety of a family member who is or has 
been the victim of domestic violence, 
dating violence, sexual assault, or 
stalking and who reasonably believed he 
or she was threatened with imminent 
harm from further violence if he or she 
remained in the dwelling unit. 
However, any family member that has 
been the victim of a sexual assault that 
occurred on the premises during the 90- 
calendar-day period preceding the 
family’s move or request to move is not 
required to believe that he or she was 
threatened with imminent harm from 
further violence if he or she remained in 
the dwelling unit. 

(c) * * * 
(2) * * * 
(iii) The above policies do not apply 

when the family or a member of the 
family is or has been the victim of 
domestic violence, dating violence, 
sexual assault, or stalking, as provided 
in 24 CFR part 5, subpart L, and the 
move is needed to protect the health or 
safety of the family or family member, 
or any family member has been the 
victim of a sexual assault that occurred 
on the premises during the 90-calendar- 
day period preceding the family’s 
request to move. 
* * * * * 
■ 92. In § 982.452, revise the second 
sentence of paragraph (b)(1) to read as 
follows: 

§ 982.452 Owner responsibilities. 

* * * * * 
(b) * * * 
(1) * * * The fact that an applicant is 

or has been a victim of domestic 
violence, dating violence, sexual 
assault, or stalking is not an appropriate 
basis for denial of tenancy if the 
applicant otherwise qualifies for 
tenancy. 
* * * * * 
■ 93. In § 982.551, revise paragraphs (e) 
and (l) to read as follows: 

§ 982.551 Obligations of participant. 

* * * * * 
(e) Violation of lease. The family may 

not commit any serious or repeated 
violation of the lease. Under 24 CFR 
5.2005(c), an incident or incidents of 
actual or threatened domestic violence, 
dating violence, sexual assault, or 
stalking will not be construed as a 
serious or repeated lease violation by 
the victim, or threatened victim, of the 
domestic violence, dating violence, 
sexual assault, or stalking, or as good 
cause to terminate the tenancy, 

occupancy rights, or assistance of the 
victim. 
* * * * * 

(l) Crime by household members. The 
members of the household may not 
engage in drug-related criminal activity 
or violent criminal activity or other 
criminal activity that threatens the 
health, safety, or right to peaceful 
enjoyment of other residents and 
persons residing in the immediate 
vicinity of the premises (see § 982.553). 
Under 24 CFR 5.2005(b)(2), criminal 
activity directly related to domestic 
violence, dating violence, sexual 
assault, or stalking, engaged in by a 
member of a tenant’s household, or any 
guest or other person under the tenant’s 
control, shall not be cause for 
termination of tenancy, occupancy 
rights, or assistance of the victim, if the 
tenant or an affiliated individual of the 
tenant, as defined in 24 CFR 5.2003, is 
the victim. 
* * * * * 
■ 94. In § 982.552, revise paragraph 
(c)(2)(v) to read as follows: 

§ 982.552 PHA denial or termination of 
assistance for the family. 

* * * * * 
(c) * * * 
(2) * * * 
(v) Nondiscrimination limitation and 

protection for victims of domestic 
violence, dating violence, sexual 
assault, or stalking. The PHA’s 
admission and termination actions must 
be consistent with fair housing and 
equal opportunity provisions of 24 CFR 
5.105, and with the requirements of 24 
CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking). 
* * * * * 
■ 95. In § 982.553, revise paragraph (e) 
to read as follows: 

§ 982.553 Denial of admission and 
termination of assistance for criminals and 
alcohol abusers. 

* * * * * 
(e) The requirements in 24 CFR part 

5, subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking) apply to 
this section. 
■ 96. In § 982.637, revise paragraphs 
(a)(2) and (3) to read as follows: 

§ 982.637 Homeownership option: Move 
with continued tenant-based assistance. 

(a) * * * 
(2) The PHA may not commence 

continued tenant-based assistance for 
occupancy of the new unit so long as 
any family member owns any title or 
other interest in the prior home. 
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However, when the family or a member 
of the family is or has been the victim 
of domestic violence, dating violence, 
sexual assault, or stalking, as provided 
in 24 CFR part 5, subpart L (Protection 
for Victims of Domestic Violence, 
Dating Violence, Sexual Assault, or 
Stalking), and the move is needed to 
protect the health or safety of the family 
or family member (or any family 
member has been the victim of a sexual 
assault that occurred on the premises 
during the 90-calendar-day period 
preceding the family’s request to move), 
such family or family member may be 
assisted with continued tenant-based 
assistance even if such family or family 
member owns any title or other interest 
in the prior home. 

(3) The PHA may establish policies 
that prohibit more than one move by the 
family during any one-year period. 
However, these policies do not apply 
when the family or a member of the 
family is or has been the victim of 
domestic violence, dating violence, 
sexual assault, or stalking, as provided 
in 24 CFR part 5, subpart L, and the 
move is needed to protect the health or 
safety of the family or family member, 
or any family member has been the 
victim of a sexual assault that occurred 
on the premises during the 90-calendar- 
day period preceding the family’s 
request to move. 
* * * * * 

PART 983—PROJECT-BASED 
VOUCHER (PBV) PROGRAM 

■ 97. The authority citation for part 983 
continues to read as follows: 

Authority: 42 U.S.C. 1437f and 3535(d). 

■ 98. In § 983.3(b), add the definition of 
‘‘covered housing provider,’’ in 
alphabetical order, to read as follows: 

§ 983.3 PBV definitions. 

* * * * * 
(b) * * * 
Covered housing provider. For 

Project-Based Voucher (PBV) program, 
‘‘covered housing provider,’’ as such 
term is used in HUD’s regulations in 24 
CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking) 
refers to the PHA or owner (as defined 
in 24 CFR 982.4), as applicable given 
the responsibilities of the covered 
housing provider as set forth in 24 CFR 
part 5, subpart L. For example, the PHA 
is the covered housing provider 
responsible for providing the notice of 
occupancy rights under VAWA and 
certification form described at 24 CFR 
5.2005(a). In addition, the owner is the 
covered housing provider that may 

choose to bifurcate a lease as described 
at 24 CFR 5.2009(a), while the PHA is 
the covered housing provider 
responsible for complying with 
emergency transfer plan provisions at 24 
CFR 5.2005(e). 
* * * * * 
■ 99. In § 983.4, remove the paragraph 
‘‘Protection for victims of domestic 
violence, dating violence or stalking’’ 
and add a paragraph ‘‘Protection for 
victims of domestic violence, dating 
violence, sexual assault, or stalking’’ in 
alphabetical order to read as follows: 

§ 983.4 Cross-reference to other Federal 
requirements. 

* * * * * 
Protection for victims of domestic 

violence, dating violence, sexual 
assault, or stalking. See 24 CFR part 5, 
subpart L (Protection for Victims of 
Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking). For 
purposes of compliance with HUD’s 
regulations in 24 CFR part 5, subpart L, 
the covered housing provider is the 
PHA or owner, as applicable given the 
responsibilities of the covered housing 
provider as set forth in 24 CFR part 5, 
subpart L. 
* * * * * 
■ 100. In § 983.251, revise paragraph 
(a)(3) to read as follows: 

§ 983.251 How participants are selected. 
(a) * * * 
(3) The protections for victims of 

domestic violence, dating violence, 
sexual assault, or stalking in 24 CFR 
part 5, subpart L, apply to admission to 
the project-based program. 
* * * * * 
■ 101. In § 983.253, add paragraphs 
(a)(4) and (c) to read as follows: 

§ 983.253 Leasing of contract units. 
(a) * * * 
(4) The owner must comply with 24 

CFR part 5, subpart L (Protection for 
Victims of Domestic Violence, Dating 
Violence, Sexual Assault, or Stalking). 
* * * * * 

(c) The protections for victims of 
domestic violence, dating violence, 
sexual assault, or stalking in 24 CFR 
part 5, subpart L, apply to tenant 
screening. 
■ 102. In § 983.255, revise paragraph (d) 
to read as follows: 

§ 983.255 Tenant screening. 

* * * * * 
(d) The protections for victims of 

domestic violence, dating violence, 
sexual assault, or stalking in 24 CFR 
part 5, subpart L, apply to tenant 
screening. 

■ 103. In § 983.257, revise the last 
sentence of paragraph (a) to read as 
follows: 

§ 983.257 Owner termination of tenancy 
and eviction. 

(a) * * * 24 CFR part 5, subpart L 
(Protection for Victims of Domestic 
Violence, Dating Violence, Sexual 
Assault, or Stalking) applies to this part. 
* * * * * 

■ 104. In § 983.261, add paragraphs 
(c)(1) and (2) to read as follows: 

§ 983.261 Family right to move. 

* * * * * 
(c) * * * 
(1) The above policies do not apply 

when the family or a member of the 
family is or has been the victim of 
domestic violence, dating violence, 
sexual assault, or stalking, as provided 
in 24 CFR part 5, subpart L, and the 
move is needed to protect the health or 
safety of the family or family member, 
or any family member has been the 
victim of a sexual assault that occurred 
on the premises during the 90-calendar- 
day period preceding the family’s 
request to move. A PHA may not 
terminate assistance if the family, with 
or without prior notification to the PHA, 
moves out of a unit in violation of the 
lease, if such move occurs to protect the 
health or safety of a family member who 
is or has been the victim of domestic 
violence, dating violence, sexual 
assault, or stalking and who reasonably 
believed he or she was threatened with 
imminent harm from further violence if 
he or she remained in the dwelling unit, 
or any family member has been the 
victim of a sexual assault that occurred 
on the premises during the 90-calendar- 
day period preceding the family’s 
request to move. 

(2) If a family breaks up as a result of 
an occurrence of domestic violence, 
dating violence, sexual assault, or 
stalking, as provided in 24 CFR part 5, 
subpart L, the PHA may offer the victim 
the opportunity for continued tenant- 
based rental assistance. 
* * * * * 

Dated: October 20, 2016. 

Julián Castro, 
Secretary. 

Note: The following appendices will not 
appear in the Code of Federal Regulations. 
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23 The notice uses HP for housing provider but 
the housing provider should insert its name where 
HP is used. HUD’s program-specific regulations 
identify the individual or entity responsible for 
providing the notice of occupancy rights. 

24 Despite the name of this law, VAWA protection 
is available regardless of sex, gender identity, or 
sexual orientation. 

25 Housing providers cannot discriminate on the 
basis of any protected characteristic, including race, 
color, national origin, religion, sex, familial status, 
disability, or age. HUD-assisted and HUD-insured 
housing must be made available to all otherwise 
eligible individuals regardless of actual or 
perceived sexual orientation, gender identity, or 
marital status. 

Appendix A 

[Insert Name of Housing Provider 23] 

Notice of Occupancy Rights Under the 
Violence Against Women Act 24 

To all Tenants and Applicants 

The Violence Against Women Act (VAWA) 
provides protections for victims of domestic 
violence, dating violence, sexual assault, or 
stalking. VAWA protections are not only 
available to women, but are available equally 
to all individuals regardless of sex, gender 
identity, or sexual orientation.25 The U.S. 
Department of Housing and Urban 
Development (HUD) is the Federal agency 
that oversees that [insert name of program or 
rental assistance] is in compliance with 
VAWA. This notice explains your rights 
under VAWA. A HUD-approved certification 
form is attached to this notice. You can fill 
out this form to show that you are or have 
been a victim of domestic violence, dating 
violence, sexual assault, or stalking, and that 
you wish to use your rights under VAWA.’’ 

Protections for Applicants 

If you otherwise qualify for assistance 
under [insert name of program or rental 
assistance], you cannot be denied admission 
or denied assistance because you are or have 
been a victim of domestic violence, dating 
violence, sexual assault, or stalking. 

Protections for Tenants 

If you are receiving assistance under [insert 
name of program or rental assistance], you 
may not be denied assistance, terminated 
from participation, or be evicted from your 
rental housing because you are or have been 
a victim of domestic violence, dating 
violence, sexual assault, or stalking. 

Also, if you or an affiliated individual of 
yours is or has been the victim of domestic 
violence, dating violence, sexual assault, or 
stalking by a member of your household or 
any guest, you may not be denied rental 
assistance or occupancy rights under [insert 
name of program or rental assistance] solely 
on the basis of criminal activity directly 
relating to that domestic violence, dating 
violence, sexual assault, or stalking. 

Affiliated individual means your spouse, 
parent, brother, sister, or child, or a person 
to whom you stand in the place of a parent 
or guardian (for example, the affiliated 
individual is in your care, custody, or 
control); or any individual, tenant, or lawful 
occupant living in your household. 

Removing the Abuser or Perpetrator From 
the Household 

HP may divide (bifurcate) your lease in 
order to evict the individual or terminate the 
assistance of the individual who has engaged 
in criminal activity (the abuser or 
perpetrator) directly relating to domestic 
violence, dating violence, sexual assault, or 
stalking. 

If HP chooses to remove the abuser or 
perpetrator, HP may not take away the rights 
of eligible tenants to the unit or otherwise 
punish the remaining tenants. If the evicted 
abuser or perpetrator was the sole tenant to 
have established eligibility for assistance 
under the program, HP must allow the tenant 
who is or has been a victim and other 
household members to remain in the unit for 
a period of time, in order to establish 
eligibility under the program or under 
another HUD housing program covered by 
VAWA, or, find alternative housing. 

In removing the abuser or perpetrator from 
the household, HP must follow Federal, 
State, and local eviction procedures. In order 
to divide a lease, HP may, but is not required 
to, ask you for documentation or certification 
of the incidences of domestic violence, 
dating violence, sexual assault, or stalking. 

Moving to Another Unit 
Upon your request, HP may permit you to 

move to another unit, subject to the 
availability of other units, and still keep your 
assistance. In order to approve a request, HP 
may ask you to provide documentation that 
you are requesting to move because of an 
incidence of domestic violence, dating 
violence, sexual assault, or stalking. If the 
request is a request for emergency transfer, 
the housing provider may ask you to submit 
a written request or fill out a form where you 
certify that you meet the criteria for an 
emergency transfer under VAWA. The 
criteria are: 

(1) You are a victim of domestic violence, 
dating violence, sexual assault, or stalking. 
If your housing provider does not already 
have documentation that you are a victim of 
domestic violence, dating violence, sexual 
assault, or stalking, your housing provider 
may ask you for such documentation, as 
described in the documentation section 
below. 

(2) You expressly request the emergency 
transfer. Your housing provider may choose 
to require that you submit a form, or may 
accept another written or oral request. 

(3) You reasonably believe you are 
threatened with imminent harm from further 
violence if you remain in your current unit. 
This means you have a reason to fear that if 
you do not receive a transfer you would 
suffer violence in the very near future. 
OR 

You are a victim of sexual assault and the 
assault occurred on the premises during the 
90-calendar-day period before you request a 
transfer. If you are a victim of sexual assault, 
then in addition to qualifying for an 
emergency transfer because you reasonably 
believe you are threatened with imminent 
harm from further violence if you remain in 
your unit, you may qualify for an emergency 
transfer if the sexual assault occurred on the 
premises of the property from which you are 

seeking your transfer, and that assault 
happened within the 90-calendar-day period 
before you expressly request the transfer. 

HP will keep confidential requests for 
emergency transfers by victims of domestic 
violence, dating violence, sexual assault, or 
stalking, and the location of any move by 
such victims and their families. 

HP’s emergency transfer plan provides 
further information on emergency transfers, 
and HP must make a copy of its emergency 
transfer plan available to you if you ask to 
see it. 

Documenting You Are or Have Been a 
Victim of Domestic Violence, Dating 
Violence, Sexual Assault or Stalking 

HP can, but is not required to, ask you to 
provide documentation to ‘‘certify’’ that you 
are or have been a victim of domestic 
violence, dating violence, sexual assault, or 
stalking. Such request from HP must be in 
writing, and HP must give you at least 14 
business days (Saturdays, Sundays, and 
Federal holidays do not count) from the day 
you receive the request to provide the 
documentation. HP may, but does not have 
to, extend the deadline for the submission of 
documentation upon your request. 

You can provide one of the following to HP 
as documentation. It is your choice which of 
the following to submit if HP asks you to 
provide documentation that you are or have 
been a victim of domestic violence, dating 
violence, sexual assault, or stalking. 

• A complete HUD-approved certification 
form given to you by HP with this notice, that 
documents an incident of domestic violence, 
dating violence, sexual assault, or stalking. 
The form will ask for your name, the date, 
time, and location of the incident of domestic 
violence, dating violence, sexual assault, or 
stalking, and a description of the incident. 
The certification form provides for including 
the name of the abuser or perpetrator if the 
name of the abuser or perpetrator is known 
and is safe to provide. 

• A record of a Federal, State, tribal, 
territorial, or local law enforcement agency, 
court, or administrative agency that 
documents the incident of domestic violence, 
dating violence, sexual assault, or stalking. 
Examples of such records include police 
reports, protective orders, and restraining 
orders, among others. 

• A statement, which you must sign, along 
with the signature of an employee, agent, or 
volunteer of a victim service provider, an 
attorney, a medical professional or a mental 
health professional (collectively, 
‘‘professional’’) from whom you sought 
assistance in addressing domestic violence, 
dating violence, sexual assault, or stalking, or 
the effects of abuse, and with the professional 
selected by you attesting under penalty of 
perjury that he or she believes that the 
incident or incidents of domestic violence, 
dating violence, sexual assault, or stalking 
are grounds for protection. 

• Any other statement or evidence that HP 
has agreed to accept. 

If you fail or refuse to provide one of these 
documents within the 14 business days, HP 
does not have to provide you with the 
protections contained in this notice. 

If HP receives conflicting evidence that an 
incident of domestic violence, dating 
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26 Despite the name of this law, VAWA protection 
is available to all victims of domestic violence, 
dating violence, sexual assault, and stalking, 

regardless of sex, gender identity, or sexual 
orientation. 

27 Housing providers cannot discriminate on the 
basis of any protected characteristic, including race, 
color, national origin, religion, sex, familial status, 
disability, or age. HUD-assisted and HUD-insured 
housing must be made available to all otherwise 
eligible individuals regardless of actual or 
perceived sexual orientation, gender identity, or 
marital status. 

violence, sexual assault, or stalking has been 
committed (such as certification forms from 
two or more members of a household each 
claiming to be a victim and naming one or 
more of the other petitioning household 
members as the abuser or perpetrator), HP 
has the right to request that you provide 
third-party documentation within thirty 30 
calendar days in order to resolve the conflict. 
If you fail or refuse to provide third-party 
documentation where there is conflicting 
evidence, HP does not have to provide you 
with the protections contained in this notice. 

Confidentiality 

HP must keep confidential any information 
you provide related to the exercise of your 
rights under VAWA, including the fact that 
you are exercising your rights under VAWA. 

HP must not allow any individual 
administering assistance or other services on 
behalf of HP (for example, employees and 
contractors) to have access to confidential 
information unless for reasons that 
specifically call for these individuals to have 
access to this information under applicable 
Federal, State, or local law. 

HP must not enter your information into 
any shared database or disclose your 
information to any other entity or individual. 
HP, however, may disclose the information 
provided if: 

• You give written permission to HP to 
release the information on a time limited 
basis. 

• HP needs to use the information in an 
eviction or termination proceeding, such as 
to evict your abuser or perpetrator or 
terminate your abuser or perpetrator from 
assistance under this program. 

• A law requires HP or your landlord to 
release the information. 

VAWA does not limit HP’s duty to honor 
court orders about access to or control of the 
property. This includes orders issued to 
protect a victim and orders dividing property 
among household members in cases where a 
family breaks up. 

Reasons a Tenant Eligible for Occupancy 
Rights Under VAWA May Be Evicted or 
Assistance May Be Terminated 

You can be evicted and your assistance can 
be terminated for serious or repeated lease 
violations that are not related to domestic 
violence, dating violence, sexual assault, or 
stalking committed against you. However, HP 
cannot hold tenants who have been victims 
of domestic violence, dating violence, sexual 
assault, or stalking to a more demanding set 
of rules than it applies to tenants who have 
not been victims of domestic violence, dating 
violence, sexual assault, or stalking. 

The protections described in this notice 
might not apply, and you could be evicted 
and your assistance terminated, if HP can 
demonstrate that not evicting you or 
terminating your assistance would present a 
real physical danger that: 

1) Would occur within an immediate time 
frame, and 

2) Could result in death or serious bodily 
harm to other tenants or those who work on 
the property. 

If HP can demonstrate the above, HP 
should only terminate your assistance or 

evict you if there are no other actions that 
could be taken to reduce or eliminate the 
threat. 

Other Laws 
VAWA does not replace any Federal, State, 

or local law that provides greater protection 
for victims of domestic violence, dating 
violence, sexual assault, or stalking. You may 
be entitled to additional housing protections 
for victims of domestic violence, dating 
violence, sexual assault, or stalking under 
other Federal laws, as well as under State 
and local laws. 

Non-Compliance With The Requirements of 
This Notice 

You may report a covered housing 
provider’s violations of these rights and seek 
additional assistance, if needed, by 
contacting or filing a complaint with [insert 
contact information for any intermediary, if 
applicable] or [insert HUD field office]. 

For Additional Information 
You may view a copy of HUD’s final 

VAWA rule at [insert Federal Register link]. 
Additionally, HP must make a copy of 

HUD’s VAWA regulations available to you if 
you ask to see them. 

For questions regarding VAWA, please 
contact [insert name of program or rental 
assistance contact information able to 
answer questions on VAWA]. 

For help regarding an abusive relationship, 
you may call the National Domestic Violence 
Hotline at 1–800–799–7233 or, for persons 
with hearing impairments, 1–800–787–3224 
(TTY). You may also contact [Insert contact 
information for relevant local 
organizations]. 

For tenants who are or have been victims 
of stalking seeking help may visit the 
National Center for Victims of Crime’s 
Stalking Resource Center at https://
www.victimsofcrime.org/our-programs/
stalking-resource-center. 

For help regarding sexual assault, you may 
contact [Insert contact information for 
relevant organizations]. 

Victims of stalking seeking help may 
contact [Insert contact information for 
relevant organizations]. 

Attachment: Certification form HUD– 
XXXXX [form approved for this program to 
be included] 

Appendix B 

[Insert name of covered housing provider] 

Model Emergency Transfer Plan for Victims 
of Domestic Violence, Dating Violence, 
Sexual Assault, or Stalking 

Emergency Transfers 

[Insert name of covered housing provider 
(acronym HP for purposes of this model 
plan)] is concerned about the safety of its 
tenants, and such concern extends to tenants 
who are victims of domestic violence, dating 
violence, sexual assault, or stalking. In 
accordance with the Violence Against 
Women Act (VAWA),26 HP allows tenants 

who are victims of domestic violence, dating 
violence, sexual assault, or stalking to request 
an emergency transfer from the tenant’s 
current unit to another unit. The ability to 
request a transfer is available regardless of 
sex, gender identity, or sexual orientation.27 
The ability of HP to honor such request for 
tenants currently receiving assistance, 
however, may depend upon a preliminary 
determination that the tenant is or has been 
a victim of domestic violence, dating 
violence, sexual assault, or stalking, and on 
whether HP has another dwelling unit that is 
available and is safe to offer the tenant for 
temporary or more permanent occupancy. 

This plan identifies tenants who are 
eligible for an emergency transfer, the 
documentation needed to request an 
emergency transfer, confidentiality 
protections, how an emergency transfer may 
occur, and guidance to tenants on safety and 
security. This plan is based on a model 
emergency transfer plan published by the 
U.S. Department of Housing and Urban 
Development (HUD), the Federal agency that 
oversees that [insert name of program or 
rental assistance here] is in compliance 
with VAWA. 

Eligibility for Emergency Transfers 

A tenant who is a victim of domestic 
violence, dating violence, sexual assault, or 
stalking, as provided in HUD’s regulations at 
24 CFR part 5, subpart L is eligible for an 
emergency transfer, if: The tenant reasonably 
believes that there is a threat of imminent 
harm from further violence if the tenant 
remains within the same unit. If the tenant 
is a victim of sexual assault, the tenant may 
also be eligible to transfer if the sexual 
assault occurred on the premises within the 
90-calendar-day period preceding a request 
for an emergency transfer. 

A tenant requesting an emergency transfer 
must expressly request the transfer in 
accordance with the procedures described in 
this plan. 

Tenants who are not in good standing may 
still request an emergency transfer if they 
meet the eligibility requirements in this 
section. 

Emergency Transfer Request Documentation 

To request an emergency transfer, the 
tenant shall notify HP’s management office 
and submit a written request for a transfer to 
[HP to insert location]. HP will provide 
reasonable accommodations to this policy for 
individuals with disabilities. The tenant’s 
written request for an emergency transfer 
should include either: 

1. A statement expressing that the tenant 
reasonably believes that there is a threat of 
imminent harm from further violence if the 
tenant were to remain in the same dwelling 
unit assisted under HP’s program; OR 
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2. A statement that the tenant was a sexual 
assault victim and that the sexual assault 
occurred on the premises during the 90- 
calendar-day period preceding the tenant’s 
request for an emergency transfer. 

Confidentiality 

HP will keep confidential any information 
that the tenant submits in requesting an 
emergency transfer, and information about 
the emergency transfer, unless the tenant 
gives HP written permission to release the 
information on a time limited basis, or 
disclosure of the information is required by 
law or required for use in an eviction 
proceeding or hearing regarding termination 
of assistance from the covered program. This 
includes keeping confidential the new 
location of the dwelling unit of the tenant, if 
one is provided, from the person(s) that 
committed an act(s) of domestic violence, 
dating violence, sexual assault, or stalking 
against the tenant. See the Notice of 
Occupancy Rights under the Violence 
Against Women Act For All Tenants for more 
information about HP’s responsibility to 
maintain the confidentiality of information 
related to incidents of domestic violence, 
dating violence, sexual assault, or stalking. 

Emergency Transfer Timing and Availability 
HP cannot guarantee that a transfer request 

will be approved or how long it will take to 
process a transfer request. HP will, however, 
act as quickly as possible to move a tenant 
who is a victim of domestic violence, dating 
violence, sexual assault, or stalking to 
another unit, subject to availability and safety 
of a unit. If a tenant reasonably believes a 
proposed transfer would not be safe, the 
tenant may request a transfer to a different 
unit. If a unit is available, the transferred 
tenant must agree to abide by the terms and 
conditions that govern occupancy in the unit 
to which the tenant has been transferred. HP 
may be unable to transfer a tenant to a 
particular unit if the tenant has not or cannot 
establish eligibility for that unit. 

If HP has no safe and available units for 
which a tenant who needs an emergency is 
eligible, HP will assist the tenant in 
identifying other housing providers who may 
have safe and available units to which the 
tenant could move. At the tenant’s request, 
HP will also assist tenants in contacting the 
local organizations offering assistance to 
victims of domestic violence, dating 
violence, sexual assault, or stalking that are 
attached to this plan. 

Safety and Security of Tenants 

Pending processing of the transfer and the 
actual transfer, if it is approved and occurs, 
the tenant is urged to take all reasonable 
precautions to be safe. 

Tenants who are or have been victims of 
domestic violence are encouraged to contact 
the National Domestic Violence Hotline at 1– 
800–799–7233, or a local domestic violence 
shelter, for assistance in creating a safety 
plan. For persons with hearing impairments, 
that hotline can be accessed by calling 1– 
800–787–3224 (TTY). 

Tenants who have been victims of sexual 
assault may call the Rape, Abuse & Incest 
National Network’s National Sexual Assault 
Hotline at 800–656–HOPE, or visit the online 
hotline at https://ohl.rainn.org/online/. 

Tenants who are or have been victims of 
stalking seeking help may visit the National 
Center for Victims of Crime’s Stalking 
Resource Center at https://
www.victimsofcrime.org/our-programs/
stalking-resource-center. 

Attachment: Local organizations offering 
assistance to victims of domestic violence, 
dating violence, sexual assault, or stalking. 
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CERTIFICATION OF DOMESTIC 
VIOLENCE, DATING VIOLENCE, 
SEXUAL ASSAULT, OR STALKING, 
AND ALTERNATE DOCUMENTATION 

Appendix C 

U.S. Department of Housing 
and Urban Development 

OMB Approval No. XXXX-XXX 

Exp. XXIXX/2:XXXX 

Purpose of Form: The Violence Against Women Act ("VA WA") protects applicants, tenants, and 
program participants in certain HUD programs from being evicted, denied housing assistance, or 
terminated from housing assistance based on acts of domestic violence, dating violence, sexual assault, or 
stalking against them. Despite the name of this law, VA WA protection is available to victims of domestic 
violence, dating violence, sexual assault, and stalking, regardless of sex, gender identity, or sexual 
orientation. 

Use of This Optional Form: If you are seeking VA WA protections from your housing provider, your 
housing provider may give you a written request that asks you to submit documentation about the incident 
or incidents of domestic violence, dating violence, sexual assault, or stalking. 

In response to this request, you or someone on your behalf may complete this optional form and submit it 
to your housing provider, or you may submit one of the following types of third-party documentation: 

( 1) A document signed by you and an employee, agent, or volunteer of a victim service provider, an 
attorney, or medical professional, or a mental health professional (collectively, "professional") from 
whom you have sought assistance relating to domestic violence, dating violence, sexual assault, or 
stalking, or the effects of abuse. The document must specify, under penalty of perjury, that the 
professional believes the incident or incidents of domestic violence, dating violence, sexual assault, or 
stalking occurred and meet the definition of "domestic violence," "dating violence," "sexual assault," or 
"stalking" in HUD's regulations at 24 CFR 5.2003. 

(2) A record of a Federal, State, tribal, territorial or local law enforcement agency, court, or 
administrative agency; or 

(3) At the discretion of the housing provider, a statement or other evidence provided by the applicant or 
tenant. 

Submission of Documentation: The time period to submit documentation is 14 business days from the 
date that you receive a written request from your housing provider asking that you provide documentation 
of the occurrence of domestic violence, dating violence, sexual assault, or stalking. Your housing 
provider may, but is not required to, extend the time period to submit the documentation, if you request an 
extension of the time period. If the requested information is not received within 14 business days of when 
you received the request for the documentation, or any extension of the date provided by your housing 
provider, your housing provider does not need to grant you any of the VA W A protections. Distribution or 
issuance of this form does not serve as a written request for certification. 

Confidentiality: All information provided to your housing provider concerning the incident(s) of 
domestic violence, dating violence, sexual assault, or stalking shall be kept confidential and such details 
shall not be entered into any shared database. Employees of your housing provider are not to have access 
to these details unless to grant or deny VA W A protections to you, and such employees may not disclose 
this information to any other entity or individual, except to the extent that disclosure is: (i) consented to 
by you in writing in a time-limited release; (ii) required for use in an eviction proceeding or hearing 
regarding termination of assistance; or (iii) otherwise required by applicable law. 
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TO BE COMPLETED BY OR ON BEHALF OF THE VICTIM OF DOMESTIC VIOLENCE, 
DATING VIOLENCE, SEXUAL ASSAULT, OR STALKING 

1. Date the written request is received by victim: __________________ _ 

2. Name of victim: --------------------------------
3. Your name (if different from victim's): _____________________ _ 

4. Name(s) of other family member(s) listed on the lease: _______________ _ 

5. Residence of victim: -------------------------------

6. Name of the accused perpetrator (if known and can be safely disclosed): ________ _ 

7. Relationship of the accused perpetrator to the victim: _______________ _ 

8. Date(s) and times(s) ofincident(s) (if known): _________________ ___ 

10. Location ofincident(s): ___________________________ _ 

In your own words, briefly describe the incident(s): 

This is to certify that the information provided on this form is true and correct to the best of my 
knowledge and recollection, and that the individual named above in Item 2 is or has been a victim of 
domestic violence, dating violence, sexual assault, or stalking. I acknowledge that submission of false 
information could jeopardize program eligibility and could be the basis for denial of admission, 
termination of assistance, or eviction. 

Signature _______________ Signed on (Date) ___________ _ 

Public Reporting Burden: The public reporting burden for this collection of information is estimated to 
average 1 hour per response. This includes the time for collecting, reviewing, and reporting the data. The 
information provided is to be used by the housing provider to request certification that the applicant or 
tenant is a victim of domestic violence, dating violence, sexual assault, or stalking. The information is 
subject to the confidentiality requirements ofV A W A. This agency may not collect this information, and 
you are not required to complete this form, unless it displays a currently valid Office of Management and 
Budget control number. 
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Appendix D--Emergency Transfer Request for Certain Victims of 
Domestic Violence, Dating Violence, Sexual Assault, Or Stalking 

Purpose of Form: If you are a victim of domestic violence, dating violence, sexual assault, or stalking, 
and you are seeking an emergency transfer, you may use this form to request an emergency transfer and 
certify that you meet the requirements of eligibility for an emergency transfer under the Violence Against 
Women Act (VA WA). Although the statutory name references women, VA WA rights and protections 
apply to all victims of domestic violence, dating violence, sexual assault or stalking. Using this form does 
not necessarily mean that you will receive an emergency transfer. See your housing provider's 
emergency transfer plan for more information about the availability of emergency transfers. 

The requirements you must meet are: 

(1) You are a victim of domestic violence, dating violence, sexual assault, or stalking. 
If your housing provider does not already have documentation that you are a victim of 
domestic violence, dating violence, sexual assault, or stalking, your housing provider 
may ask you for such documentation. In response, you may submit Form HUD­
XXXXX, or any one of the other types of documentation listed on that Form. 

(2) You expressly request the emergency transfer. Submission of this form confirms 
that you have expressly requested a transfer. Your housing provider may choose to 
require that you submit this form, or may accept another written or oral request. Please 
see your housing provider's emergency transfer plan for more details. 

(3) You reasonably believe you are threatened with imminent harm from further 
violence if you remain in your current unit. This means you have a reason to fear that 
if you do not receive a transfer you would suffer violence in the very near future. 

OR 

You are a victim of sexual assault and the assault occurred on the premises during 
the 90-caalendar-day period before you request a transfer. If you are a victim of 
sexual assault, then in addition to qualifying for an emergency transfer because you 
reasonably believe you are threatened with imminent harm from further violence if you 
remain in your unit, you may qualify for an emergency transfer if the sexual assault 
occurred on the premises of the property from which you are seeking your transfer, and 
that assault happened within the 90-calendar-day period before you submit this form or 
otherwise expressly request the transfer. 

Submission of Documentation: If you have third-party documentation that demonstrates why you are 
eligible for an emergency transfer, you should submit that documentation to your housing provider if it is 
safe for you to do so. Examples of third party documentation include, but are not limited to: a letter or 
other documentation from a victim service provider, social worker, legal assistance provider, pastoral 
counselor, mental health provider, or other professional from whom you have sought assistance; a current 
restraining order; a recent court order or other court records; a law enforcement report or records; 
communication records from the perpetrator of the violence or family members or friends of the 
perpetrator of the violence, including emails, voicemails, text messages, and social media posts. 

Confidentiality: All information provided to your housing provider concerning the incident( s) of 
domestic violence, dating violence, sexual assault, or stalking, and concerning your request for an 
emergency transfer shall be kept confidential. Such details shall not be entered into any shared database. 
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Employees of your housing provider are not to have access to these details unless to grant or deny VA W A 
protections or an emergency transfer to you. Such employees may not disclose this information to any 
other entity or individual, except to the extent that disclosure is: (i) consented to by you in writing in a 
time-limited release; (ii) required for use in an eviction proceeding or hearing regarding termination of 
assistance; or (iii) otherwise required by applicable law. 

TO BE COMPLETED BY OR ON BEHALF OF THE PERSON REQUESTING A TRANSFER 

1. Name of victim requesting an emergency transfer: ------------------

2. Your name (if different from victim's) ______________________ _ 

3. Name(s) of other family member(s) listed on the lease: _______________ _ 

4. Name(s) of other family member(s) who would transfer with the victim: ________ _ 

5. Address of location from which the victim seeks to transfer: ____________ _ 

6. Address or phone number for contacting the victim: ________________ _ 

7. Name ofthe accused perpetrator (if known and can be safely disclosed): ________ _ 

8. Relationship of the accused perpetrator to the victim: _______________ _ 

9. Date(s), Time(s) and location(s) ofincident(s): _________________ _ 

10. Is the person requesting the transfer a victim of a sexual assault that occurred in the past 90 
days on the premises of the property from which the victim is seeking a transfer? If yes, skip 
question 11. If no, fill out question 11. ______ _ 

11. Describe why the victim believes they are threatened with imminent harm from further 
violence if they remain in their current unit. 

12. If voluntarily provided, list any third-party documentation you are providing along with this 
notice: -------

This is to certify that the information provided on this form is true and correct to the best of my 
knowledge, and that the individual named above in Item 1 meets the requirement laid out on this form for 
an emergency transfer. I acknowledge that submission of false information could jeopardize program 
eligibility and could be the basis for denial of admission, termination of assistance, or eviction. 

Signature _______________ Signed on (Date) ______ _ 
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KeyCite Yellow Flag - Negative Treatment

 Called into Doubt by Eljer Mfg., Inc. v. Liberty Mut. Ins. Co., N.D.Ill., June 14, 1991

750 F.2d 577
United States Court of Appeals,

Seventh Circuit. *

* The court denied the appellant's request for oral argument pursuant to Fed.R.App.P. 34(a).

AMERICAN NATIONAL BANK AND TRUST COMPANY OF CHICAGO, as Trustee under Trust Agreement
dated January 3, 1967, and known as Trust No. 24272, Plaintiff-Counterdefendant, Counterplaintiff-Appellee,

v.
Arthur N. BAILEY, et al., Defendants-Counterplaintiffs, Counter-Cross-Defendants-Appellees,

v.
CHICAGO INVESTMENT CORPORATION, Counterdefendant, Counter-Cross-Plaintiff-Appellant.

No. 83–1972.
|

Submitted April 5, 1984.
|

Decided Dec. 7, 1984.

Tenant's purported successor in interest appealed dismissal by the United States District Court for the Northern District
of Illinois, Eastern Division, Paul E. Plunkett, J., of its counterclaim against landlord and cross claim against tenant. The
Court of Appeals, Posner, Circuit Judge, held that: (1) cross claim filed by purported successor against tenant, seeking
specific performance of power of attorney and option agreements, should not have been dismissed, on subject-matter
jurisdiction grounds, and (2) purported successor's counterclaim against landlord, tracking allegations in counterclaim
it had filed in tenant's name, was properly dismissed.

Affirmed in part, reversed in part and remanded.

West Headnotes (24)

[1] Federal Courts Pleading

Where landlord had abandoned counterclaim not disposed of by district court, two orders dismissing
counterclaim against landlord and cross claim against tenant, and orders dismissing landlord's complaint
and counterclaim against tenant and counterclaim against landlord filed in tenant's name could be treated as
constituting final judgment dismissing entire lawsuit. 28 U.S.C.A. § 1291.

5 Cases that cite this headnote

[2] Federal Courts Counterclaims, cross-claims, and third-party practice

Under Federal Rules of Civil Procedure, cross claim does not require independent basis of federal jurisdiction,
but to be within terms of governing rule, cross claim must either arise out of transaction or occurrence that was
subject matter of original action or relate to any property that was subject matter of original action. Fed.Rules
Civ.Proc.Rule 13(g), 28 U.S.C.A.
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American Nat. Bank and Trust Co. of Chicago v. Bailey, 750 F.2d 577 (1984)

40 Fed.R.Serv.2d 885
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10 Cases that cite this headnote

[3] Federal Civil Procedure Cross-claim against coparty

Sense in which cross claim arose out of dispute from which original suit arose was too remote to be within
terms of Federal Rules of Civil Procedure governing cross claims, given that immediate source of cross claim
was contract made after original suit. Fed.Rules Civ.Proc.Rule 13(g), 28 U.S.C.A.

Cases that cite this headnote

[4] Federal Courts Ancillary and incidental jurisdiction in general

Court of Appeals should be cautious about using elastic and ill-defined notions of ancillary jurisdiction, a
concept not mentioned in Article III, to expand its jurisdiction. U.S.C.A. Const. Art. 3, § 1 et seq.

5 Cases that cite this headnote

[5] Federal Courts Required, necessary, or indispensable parties

Cross claim filed by tenant's purported successor in interest against tenant, seeking specific performance of
power of attorney and option agreements entered after landlord sued tenant, should not have been dismissed,
on subject-matter jurisdiction grounds, where cross claim related to property that was subject matter of original
suit and where, although landlord and tenant settled main claim before trial, cross claim had independent
jurisdictional basis, grounded on diversity of citizenship between parties and amount in controversy greater
than $10,000, which was not violated by reason of fact that landlord and purported successor were both Illinois
corporations, since purported successor was not indispensable party when landlord filed its complaint against
tenant. Fed.Rules Civ.Proc. Rule 13(g), 28 U.S.C.A.; 28 U.S.C.A. § 1332.

4 Cases that cite this headnote

[6] Federal Courts Ancillary and incidental jurisdiction in general

Generally, district judge should relinquish ancillary jurisdiction when main claim is dismissed before trial.

2 Cases that cite this headnote

[7] Federal Courts Ancillary and incidental jurisdiction in general

Question whether to retain jurisdiction over claim purely of state law involves trade off between convenience
to parties and state autonomy, and balance favors latter interest when main claim falls out of case before trial;
exceptional circumstances may sometimes warrant retention of ancillary claim.

7 Cases that cite this headnote

[8] Limitation of Actions Failure of action for want of jurisdiction

Illinois law tolls statute of limitation when claim is dismissed by federal district court for lack of subject-matter
jurisdiction. Ill.S.H.A. ch. 110, ¶ 13–217.

1 Cases that cite this headnote
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[9] Federal Courts Coplaintiffs and Codefendants;  Complete Diversity

If there are residents of same state on both sides of lawsuit, suit cannot be maintained under diversity jurisdiction
even if there is also a nonresident party.

1 Cases that cite this headnote

[10] Federal Courts Intervenors and substituted parties

If nondiverse party comes into case by intervening in it, his presence will not deprive court of jurisdiction unless
intervenor was indispensable party when complaint was filed.

14 Cases that cite this headnote

[11] Federal Courts Time as of which jurisdiction determined;  change of citizenship pending suit

Federal jurisdiction is determined by facts as they exist when case is filed, and not by what happens later, as
otherwise a defendant could defeat diversity suits simply by moving to plaintiff's state after suit was filed. 28
U.S.C.A. § 1332.

8 Cases that cite this headnote

[12] Federal Courts Intervenors and substituted parties

Fact that resident of plaintiff's state intervenes will not require plaintiff to abandon his suit unless resident was
indispensable party at time suit was filed, in which event plaintiff should have joined him at the outset, and if
he had done so court would have known that complete diversity was lacking. 28 U.S.C.A. § 1332.

11 Cases that cite this headnote

[13] Federal Civil Procedure Proceedings for intervention

Failure of tenant's purported successor in interest to file formal motion for leave to intervene before it filed
counterclaim in tenant's name was not necessarily fatal to its status as intervenor.

4 Cases that cite this headnote

[14] Federal Courts Counterclaims, cross-claims, and third-party practice

Landlord's counterclaim against tenant's purported successor would have required, under conventional
principles, independent jurisdictional basis if purported successor was merely a permissive intervenor.
Fed.Rules Civ.Proc. Rule 24(b), 28 U.S.C.A.

9 Cases that cite this headnote

[15] Federal Civil Procedure Prisoners and inmates

Tenant's purported successor was intervenor of right, if it was any sort of intervenor, because it claimed interest
relating to property or transaction which was subject matter of action and was so situated that disposition of
action could as a practical matter impair or impede its ability to protect that interest, and because its interests
were not adequately protected by any other parties; therefore, landlord's claim against purported successor
was within ancillary jurisdiction of federal court, and purported successor's counterclaim to that counterclaim,
being compulsory, was within that jurisdiction too. Fed.Rules Civ.Proc. Rules 13(a), 24(a)(2), 28 U.S.C.A.
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4 Cases that cite this headnote

[16] Federal Civil Procedure Particular permissive counterclaims

If tenant's purported successor was an intervenor, defendant landlord was authorized to file counterclaim
against it. Fed.Rules Civ.Proc. Rule 14(b), 28 U.S.C.A.

Cases that cite this headnote

[17] Federal Civil Procedure Effect

Federal Courts Particular Claims or Causes of Action

If landlord's claim against tenant's purported successor in interest was a complaint in an independent action
over which court had no jurisdiction because parties were not of diverse citizenship, claim would have to be
dismissed, but dismissal would not effect court's jurisdiction over underlying action between landlord and
tenant.

1 Cases that cite this headnote

[18] Federal Courts Particular Cases and Contexts

If landlord's cross claim against tenant's purported successor in interest was an amendment to landlord's
complaint to add another defendant or an addition of a party and if purported successor could have been joined
originally, then amendment or addition would require dismissal of entire action for lack of diversity between
landlord and purported successor. Fed.Rules Civ.Proc. Rules 15(a), 21, 28 U.S.C.A.

Cases that cite this headnote

[19] Federal Courts Joinder and intervention

Federal Courts Intervenors and substituted parties

Since tenant's purported successor in interest could not have been joined originally, bringing it into lawsuit did
not destroy complete diversity; landlord's claim against purported successor was legitimate ancillary claim.

2 Cases that cite this headnote

[20] Federal Courts Counterclaims, cross-claims, and third-party practice

If landlord was nonresident and tenant and its purported successor in interest were coresidents of Illinois,
purported successor's cross claim against tenant could be maintained if at all only under ancillary jurisdiction of
federal court, but it was doubtful that it could be, because ancillary jurisdiction should have been relinquished
when main claim was dismissed before trial. Fed.Rules Civ.Proc. Rule 13(g), 28 U.S.C.A.

4 Cases that cite this headnote

[21] Federal Civil Procedure Capacity in particular actions

Since lease lapsed by its terms when tenant, without landlord's prior written authorization, granted its purported
successor in interest an option to acquire tenant's interest, or, at the very least, would have lapsed if purported
successor had attempted to exercise option, purported successor did not and could not acquire interest in
subject matter of lawsuit between landlord and tenant; accordingly, purported successor's counterclaim against
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landlord, tracking allegations in counterclaim it had filed in tenant's name, was properly dismissed. Fed.Rules
Civ.Proc. Rule 17(a), 28 U.S.C.A.

Cases that cite this headnote

[22] Federal Courts Matters of Substance

Argument that clause forbidding transfers was void because lease was really a mortgage came too late when
made for first time on appeal.

1 Cases that cite this headnote

[23] Federal Civil Procedure Transferors and transferees

If lease clause forbidding transfers was valid, tenant's purported successor in interest was not real party in
interest.

Cases that cite this headnote

[24] Federal Civil Procedure Inadequacy of representation of applicant's interest

Federal Rules of Civil Procedure governing intervention as of right requires only that applicant claim interest
relating to property in suit; fact that his claim ultimately fails does not affect his status at time when he first
appeared in suit. Fed.Rules Civ.Proc. Rule 24(a)(2), 28 U.S.C.A.

3 Cases that cite this headnote

Attorneys and Law Firms

*580  James A. Romanyak, Schlegel & Trafelet, Ltd., Chicago, Ill., for plaintiff-counterdefendant, counterplaintiff-
appellee.

Leonard M. Ring, David C. Roston, Altheimer & Gray, Chicago, Ill., for defendants-counterplaintiffs, counter-cross-
defendants-appellees.

Before ESCHBACH, POSNER, and COFFEY, Circuit Judges.

Opinion

POSNER, Circuit Judge.

This appeal by Chicago Investment Corporation, a party in a multi-party diversity suit, requires us to consider some
knotty jurisdictional issues.

To simplify drastically the very complicated facts: A lease granted the tenant an option to buy the leased property, but
provided that the option would lapse if the lease was terminated because of the tenant's default and that any transfer
by the tenant of his interest without the landlord's prior written consent would be a default. The landlord, alleging
that a default had occurred (although for other reasons), sued the tenant, who turned around and gave the Chicago
Investment Corporation an irrevocable power of attorney in regard to the lawsuit and also an option (to which the
landlord had not agreed) to buy the tenant's interest. Pursuant to the power of attorney, Chicago Investment hired a
lawyer to file a counterclaim on the tenant's behalf. The counterclaim alleged that the lease was really a mortgage and that
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the tenant—the mortgagor under this theory—was the real owner of the property and should be allowed to redeem it.
The landlord filed a counterclaim to the counterclaim (see Fed.R.Civ.P. 14(b)), seeking foreclosure in the event that the
tenant was right about the lease actually being a mortgage. The landlord's counterclaim named Chicago Investment as a
counterdefendant, along with the tenant; apparently the landlord had gotten wind of the option that Chicago Investment
had acquired from the tenant, even though the counterclaim filed by Chicago Investment on the tenant's behalf had
made no reference to Chicago Investment.

Chicago Investment responded to the landlord's counterclaim by filing a counterclaim in its own name against the
landlord, tracking the allegations in the counterclaim it had filed in the tenant's name; and a cross-claim, under Rule
13(g) of the Federal Rules of Civil Procedure, against the tenant, seeking specific performance of the power-of-attorney
and option agreements. The landlord and tenant settled their dispute before trial, leaving only the counterclaims by the
landlord and Chicago Investment against each other, and Chicago Investment's cross-claim against the tenant, pending
in the court. The court granted the landlord's motion to dismiss Chicago Investment's counterclaim on the ground that
Chicago Investment was not a real party in interest, see Fed.R.Civ.P. 17(a), and the tenant's motion to dismiss Chicago
Investment's cross-claim on the ground that the cross-claim was not within the scope of Rule 13(g). Chicago Investment
has appealed these dismissals.

[1]  The first question is whether there is a final, appealable judgment. See 28 U.S.C. § 1291. The district judge issued
separate orders dismissing Chicago Investment's counterclaim against the landlord and cross-claim against the tenant, as
well as orders dismissing the landlord's complaint and counterclaim against the tenant and the counterclaim against the
landlord filed in the tenant's name by Chicago Investment, but he issued no order disposing of the landlord's counterclaim
against Chicago *581  Investment. But as it is apparent that the landlord has abandoned that claim, we may treat the
two orders that the district court did issue as together constituting a final judgment dismissing the entire lawsuit. See
Bankers Trust Co. v. Mallis, 435 U.S. 381, 384, 387–88, 98 S.Ct. 1117, 1119–1122 (1978); Ced's Inc. v. EPA, 745 F.2d 1092
at 1095–96 n. 1 (7th Cir.1984); Gracen v. Bradford Exchange, 698 F.2d 300, 302 (7th Cir.1983). The existence of formal
orders distinguishes this case from C.I.T. Financial Service v. Yeomans, 710 F.2d 416 (7th Cir.1983) (per curiam), where
there was nothing but a docket entry to indicate that the court had made a final disposition of the lawsuit. See id. at 417.

[2]  [3]  [4]  The next question is whether the district court was right to dismiss Chicago Investment's cross-claim against
the tenant for lack of subject-matter jurisdiction. A Rule 13(g) cross-claim does not require an independent basis of
federal jurisdiction, Cenco Inc. v. Seidman & Seidman, 686 F.2d 449, 452 (7th Cir.1982), but to be within the terms of
the rule the cross-claim must either arise “out of the transaction or occurrence that [was] the subject matter ... of the
original action” or relate “to any property that [was] the subject matter of the original action.” We doubt whether the
first criterion was satisfied here. The sense in which the cross-claim arose out of the dispute from which the original suit
arose strikes us as too remote, given that the immediate source of the cross-claim was a contract made after the original
suit; we should be cautious about using elastic and ill-defined notions of ancillary jurisdiction—a concept not mentioned
in Article III—to expand our jurisdiction. Cf. Bernstein v. Lind-Waldock & Co., 738 F.2d 179, 188 (7th Cir.1984); By-
Prod Corp. v. Armen-Berry Co., 668 F.2d 956, 960–61 (7th Cir.1982); Jackson v. Consolidated Rail Corp., 717 F.2d 1045,
1057–58 (7th Cir.1983) (separate opinion).

[5]  [6]  [7]  [8]  The alternative criterion for a Rule 13(g) cross-claim probably was satisfied, however; the cross-claim
related to the property that was the subject-matter of the original suit. But the reasons that led the Supreme Court to
state in United Mine Workers v. Gibbs, 383 U.S. 715, 726, 86 S.Ct. 1130, 1139, 16 L.Ed.2d 218 (1966), that a district judge
generally should relinquish pendent jurisdiction when the main claim is dismissed before trial also compel the conclusion
that he should (subject to a qualification to be noted shortly) relinquish ancillary jurisdiction when the main claim is
dismissed before trial—as this and other courts have held. See In re Oil Spill of Amoco Cadiz, 699 F.2d 909, 913 (7th
Cir.1983); Waste Systems, Inc. v. Clean Land Air Water Corp., 683 F.2d 927, 930–31 (5th Cir.1982); Joiner v. Diamond
M Drilling Co., 677 F.2d 1035, 1043 (5th Cir.1982); Federman v. Empire Fire & Marine Ins. Co., 597 F.2d 798, 811
(2d Cir.1979). The question whether to retain jurisdiction over a claim purely of state law involves a trade-off between
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convenience to the parties and state autonomy, and the balance favors the latter interest when the main claim falls out
of the case before trial. At least this is true most of the time; exceptional circumstances may warrant retention of the
ancillary claim even in such a case. In Joiner, for example, the court suggested that the district court would be justified
in retaining the ancillary claim, even if the main claim was dismissed before trial, if the statute of limitations would
prevent the plaintiff from filing suit in state court based on the claim. 677 F.2d at 1043. But that is not a problem here.
Although the statute of limitations has indeed run on the claim in Chicago Investment's cross-claim, an Illinois law tolls
the statute of limitations when a claim is dismissed by a federal district court for lack of subject-matter jurisdiction. See
Ill.Rev.Stat.1981, ch. 110, ¶ 13–217. It would make no difference if we changed the basis of the dismissal from finding the
claim to be outside the scope of Rule 13(g) (a dubious proposition in light of the relating-to-property clause) to requiring
that ancillary jurisdiction be relinquished because the main claim was dismissed before trial; the dismissal would still be
for lack of subject-matter jurisdiction, and the Illinois statute would apply.

*582  But dismissal on jurisdictional grounds, it turns out, would not be the correct disposition of the cross-claim, even if
federal ancillary jurisdiction is not available to support it. The claim has an independent jurisdictional basis—diversity of
citizenship between the parties, and an amount in controversy greater than $10,000. See 28 U.S.C. § 1332. This is so even
though, before the landlord and tenant settled, there was not complete diversity, the landlord and Chicago Investment
both being Illinois corporations.

[9]  The rule is that if there are residents of the same state on both sides of a lawsuit, the suit cannot be maintained
under the diversity jurisdiction even if there is also a nonresident party. See Strawbridge v. Curtiss, 7 U.S. (3 Cranch)
267, 2 L.Ed. 435 (1806). If this rule is applied here, it would follow that the complaint should have been dismissed before
Chicago Investment filed its cross-claim against the tenant. Maybe, however, this should make no difference to the court's
jurisdiction over the cross-claim; maybe the cross-claim should be treated as if it had been a complaint that kicked off
a brand-new suit pitting Chicago Investment against the tenant. We think this probably is right, but we also think that
the requirement of complete diversity was not violated.

[10]  [11]  [12]  Like every interesting legal principle, the rule that there must be complete diversity to sustain diversity
jurisdiction is not absolute. A pertinent exception is that if the nondiverse party comes into the case by intervening in it,
his presence will not deprive the court of jurisdiction unless the intervenor was an indispensable party when the complaint
was filed. Federal jurisdiction is determined by the facts as they exist when the case is filed, and not by what happens
later, see Mollan v. Torrance, 22 U.S. (9 Wheat.) 537, 549, 6 L.Ed. 154 (1824); Smith v. Sperling, 354 U.S. 91, 93 n. 1,
77 S.Ct. 1112, 1113 n. 1, 1 L.Ed.2d 1205 (1957), as otherwise a defendant could defeat a diversity suit simply by moving
to the plaintiff's state after suit was filed. So the fact that a resident of the plaintiff's state intervenes will not require
the plaintiff to abandon his suit unless the resident was an indispensable party at the time the suit was filed—in which
event the plaintiff should have joined him at the outset, and if he had done so the court would have known that complete
diversity was lacking. See, e.g., Harris v. Illinois-California Express, Inc., 687 F.2d 1361, 1367–68 (10th Cir.1982).

[13]  Although technically Chicago Investment was first made a party to this suit by the landlord, when the landlord filed
a counterclaim against the tenant and named Chicago Investment as an additional defendant, it is arguable that Chicago
Investment had already intervened, by filing on the basis of a transaction that it contended made it the real party in
interest—the real adversary of the landlord—a counterclaim in the tenant's name. That was the filing that provoked the
landlord to name Chicago Investment as an additional counterdefendant. Chicago Investment's failure to file a formal
motion for leave to intervene before it filed the counterclaim in the tenant's name would not necessarily be fatal to its
status as an intervenor. See, e.g., Montgomery v. Rumsfeld, 572 F.2d 250, 255 (9th Cir.1978); 7A Wright, Miller & Kane,
Federal Practice and Procedure § 1914 (1983 Pocket Part). But a more serious problem is that the counterclaim did not
disclose Chicago Investment's interest, or even its existence; and an invisible intervenor would be a genuine legal novelty.
However, after the landlord filed its counterclaim against the tenant and Chicago Investment, Chicago Investment did
move for leave to intervene, and the court granted its motion (though not in so many words) by formally authorizing
Chicago Investment to file pleadings and participate as a party in the litigation. Although the motion came after Chicago
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Investment filed its first counterclaim, maybe that filing was the real, as distinct from the formal, commencement of
Chicago Investment's participation in the lawsuit; maybe its intervention can be backdated to then. We shall see that
this is not a critical step *583  to take, however, though it will be convenient for the time being to assume that Chicago
Investment was in fact an intervenor from the time it first filed a counterclaim on the tenant's behalf.

What is critical, and at the same time indubitable, is that Chicago Investment was not an indispensable party when the
landlord filed its complaint against the tenant. Chicago Investment had no interest in the property then; its interest arose
from the contract that it signed with the tenant after the landlord sued the tenant. It is as if the tenant had sold his rights
to a resident of Illinois, who had then moved to be substituted as plaintiff (see Fed.R.Civ.P. 25(c)); in that case, provided
that the sale came after the landlord sued the tenant, diversity jurisdiction would be unaffected. See 13 Wright, Miller
& Cooper, Federal Practice and Procedure § 3608 (1975). This indeed is Chicago Investment's characterization of its
transaction with the tenant: it views itself as his successor in interest.

Even if, therefore, the presence of Chicago Investment, a resident of Illinois, on the opposite side of the case from the
landlord, also an Illinois resident, did not in and of itself destroy the complete diversity on which the district court's
jurisdiction over the lawsuit depended, it might seem that the landlord's naming of Chicago Investment as an additional
defendant in the counterclaim the landlord filed against the tenant destroyed complete diversity under the principle of
Owen Equipment & Erection Co. v. Kroger, 437 U.S. 365, 98 S.Ct. 2396, 57 L.Ed.2d 274 (1978). In that case a plaintiff
filed a diversity suit against one of several alleged joint tortfeasors. At this stage that was complete diversity. But the
defendant impleaded another of the joint tortfeasors, who happened to be a resident of the plaintiff's state, and the
plaintiff then filed a third-party claim against this new party—with the result, the Supreme Court held, of eliminating
diversity jurisdiction over the entire action. But it seems that the basis of this result is that the plaintiff was doing in two
steps what, if she had done it in one, would have clearly disclosed the absence of federal jurisdiction; for she could easily
have joined the resident tortfeasor as a defendant in her original complaint, see 437 U.S. at 374, 98 S.Ct. at 2403, and
then the federal court would have had no jurisdiction. That was not a possibility here. When the landlord brought its
suit against the tenant, Chicago Investment claimed no interest in the subject matter of the suit; its claim arose later,
when it signed a contract with the tenant. Thus this case is controlled by the competing principle that jurisdiction, once
it attaches, is not defeated by later events; and consequently the filing by Chicago Investment of its cross-claim cannot
be thought a void act because done in a suit over which the court had no (diversity) jurisdiction.

[14]  [15]  As for the basis of federal jurisdiction over Chicago Investment's counterclaim against the landlord (a resident
of the same state), a claim also involved in this appeal, we begin by noting that the landlord's counterclaim against
Chicago Investment would have required—under conventional principles anyway—an independent jurisdictional basis
if Chicago Investment was merely a permissive intervenor (Fed.R.Civ.P. 24(b)). See 7A Wright & Miller, Federal Practice
and Procedure § 1917, at pp. 592–95 (1972). But Chicago Investment was an intervenor of right—if it was any sort of
intervenor—because it “claim [ed] an interest relating to the property or transaction which is the subject of the action,”
and was “so situated that the disposition of the action may as a practical matter impair or impede his ability to protect
that interest,” and because its interests were not adequately protected by any other parties (it was an adversary of all the
other parties). Fed.R.Civ.P. 24(a)(2). Therefore, the landlord's claim against it was within the ancillary jurisdiction of
the federal court, see 7A Wright & Miller, supra, § 1917, at pp. 597–605, and Chicago Investment's counterclaim to that
counterclaim, being compulsory (see Fed.R.Civ.P. 13(a)), was within that jurisdiction too.

*584  [16]  [17]  [18]  [19]  This analysis suggests, however, that it was merely helpful, and not essential, to contort the
language of Rule 24 in our earlier jurisdictional analysis of the cross-claim to make Chicago Investment's initial entry
into the lawsuit a formal intervention. If Chicago Investment was an intervenor, then the landlord was authorized by
Rule 14(b) of the Federal Rules of Civil Procedure to file a counterclaim against it; and (as we have seen), provided that
Chicago Investment was an intervenor of right, the counterclaim was within the federal ancillary jurisdiction and did
not destroy the complete diversity required to maintain the lawsuit in federal court. If, however, Chicago Investment
was not an intervenor, the landlord's claim against it could be characterized in two (really three) ways. One is as the
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complaint in an independent action over which the court had no jurisdiction because the parties were not of diverse
citizenship. On this view the claim would have to be dismissed, but dismissal would not affect the court's jurisdiction
over the underlying action between the landlord and tenant, which was the action in which Chicago Investment's cross-
claim was filed. The other possible characterization is as either a Rule 15(a) amendment to the landlord's complaint
to add another defendant or a Rule 21 addition of a party. See 6 Wright & Miller, Federal Practice and Procedure
§ 1479, at pp. 400–02 (1971). If the new defendant (Chicago Investment) could have been joined originally, then the
amendment or addition (implicitly authorized by the district court) would, under Kroger, require dismissal of the entire
action. But since this particular defendant could not have been joined originally, bringing him into the lawsuit did not
destroy complete diversity. The landlord's claim against him was a legitimate ancillary claim; the Court in Kroger had
observed that the earliest invocation of ancillary jurisdiction was to permit rival claimants to property involved in a
federal suit to participate in the suit without regard to their citizenship. See 437 U.S. at 375 n. 18, 98 S.Ct. at 2403 n. 18;
Freeman v. Howe, 65 U.S. (24 How.) 450, 460, 16 L.Ed. 749 (1861).

[20]  Of course the fact that the district court retained its diversity jurisdiction over the landlord's dispute with the
tenant notwithstanding the injection into the suit of another resident (Chicago Investment) of the landlord's state on the
tenant's side of the case does not establish federal jurisdiction over Chicago Investment's cross-claim against the tenant;
it merely eliminates an obstacle to that jurisdiction. If the landlord were the nonresident, and the tenant and Chicago
Investment were the co-residents, the cross-claim could be maintained if at all only under the ancillary jurisdiction of
the federal court. And it is doubtful, as we have seen, that it could be: not because Rule 13(g) is inapplicable—probably
it is applicable, because the cross-claim relates to the property that was the subject matter of the original action—but
because ancillary jurisdiction should have been relinquished when the main claim was dismissed before trial.

The significance of our discussion of complete diversity lies rather in the fact that if the intervention of Chicago
Investment had eliminated the federal court's jurisdiction over the original lawsuit, we might have to order the cross-
claim, which was filed later, dismissed because filed in a proceeding over which the district court had no jurisdiction, even
though the cross-claim could have been filed as an independent diversity action. We say “might” rather than “would”
for two reasons. First, as mentioned earlier, since the cross-claim would have successfully invoked the court's diversity
jurisdiction if captioned a complaint, it seems a pointless formality, quite contrary to the spirit of the Federal Rules of
Civil Procedure (see, e.g., the second sentence of Rule 1), to require the cross-claim to be refiled as a complaint; and
it would be a hurtful formality as well, where (as here) the statute of limitations has run in the meantime, but for the
Illinois tolling statute that we cited earlier and that appears to be applicable to cases where the second suit is refiled in
federal *585  court, as well as where it is filed in state court. See, e.g., Perkins v. Hendrickson Mfg. Co., 610 F.2d 469
(7th Cir.1979). Second, there is authority for retaining diversity jurisdiction over a case when the parties whose presence
deprived (one might have thought) the court of diversity jurisdiction are dropped from the case. See, e.g., Publicker
Industries, Inc. v. Roman Ceramics Corp., 603 F.2d 1065, 1068–69 (3d Cir.1979); Ross v. International Brotherhood of
Electrical Workers, 634 F.2d 453, 456–57 (9th Cir.1980). These cases raise theoretical problems—for how can jurisdiction
be conferred retroactively?—that we have touched on elsewhere, see Denberg v. Railroad Retirement Bd., 696 F.2d 1193,
1197 (7th Cir.1983); Illinois v. General Electric Co., 683 F.2d 206, 209 (7th Cir.1982), but that we need not worry about
here since we hold that the district court never lost the diversity jurisdiction that the landlord invoked by its original
complaint, and therefore under no one's view must the cross-claim be refiled as an independent action.

[21]  [22]  [23]  All this is not to say that Chicago Investment's cross-claim has any merit. But we think it should
not have been dismissed at the threshold, on subject-matter jurisdiction grounds. As for whether Chicago Investment's
counterclaim against the landlord was properly dismissed under Rule 17(a), the lease by its terms lapsed when the tenant,
without the landlord's prior written authorization, granted Chicago Investment an option to acquire the tenant's interest
—or, at the very least, would have lapsed if Chicago Investment had attempted to exercise the option. So Chicago
Investment did not and could not acquire an interest in the subject matter of the lawsuit between the landlord and the
tenant. Its argument that the clause forbidding transfers is void because the lease is really a mortgage comes too late
when made for the first time on appeal. Although it did argue in the district court that the lease was really a mortgage,
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it did not do so as a step in seeking to invalidate the no-transfer clause and thus defeat the landlord's invocation of Rule
17(a). It did not challenge that clause below, and cannot do so for the first time on appeal. And if the clause is valid,
Chicago Investment is not a real party in interest.

[24]  Our conclusion that Chicago Investment's counterclaim against the landlord was rightly dismissed under Rule
17(a) may seem inconsistent with our earlier discussion of Chicago Investment's possible status as an intervenor, a status
based on its claim to have been the real party in interest as a result of the tenant's giving it an option to buy the tenant's
interest in the property. There is no inconsistency. Rule 24(a)(2) requires only that the applicant claim an interest relating
to the property in suit. The fact that his claim ultimately fails does not affect his status at the time when he first appeared
in the suit.

The order dismissing Chicago Investment's counterclaim is affirmed; the order dismissing its cross-claim is reversed and
the matter remanded for further proceedings consistent with this opinion. No costs in this court.

All Citations

750 F.2d 577, 40 Fed.R.Serv.2d 885

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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195 Ill.App.3d 171
Appellate Court of Illinois,

Second District.

AMERICAN PROPERTY MANAGEMENT COMPANY, d/b/a De Kalb Plaza Apartments,
Plaintiff–Appellee,

v.
Shirley GREEN–TALAEFARD, Defendant–Appellant.

No. 2–89–0590.
|

March 15, 1990.

Landlord brought complaint in forcible entry and detainer. The Circuit Court, De Kalb County, Richard D. Larson,
J., entered judgment in favor of landlord, and tenant appealed. The Appellate Court, Geiger, J., held that landlord's
unilateral termination of tenant's federal housing assistance benefits without affording due process protection violated
tenant's due process rights.

Reversed and remanded with directions.

West Headnotes (2)

[1] Constitutional Law Other particular issues and applications

United States Relocation assistance

Tenant who receives housing assistance benefits from federal government has property interest in continued
receipt of such benefits, which may not be terminated without regard for recipient's due process rights. U.S.C.A.
Const.Amend. 14.

1 Cases that cite this headnote

[2] Constitutional Law Public housing

Landlord and Tenant Proceedings

Landlord's unilateral termination of tenant's federal housing assistance benefits without affording her due
process protection and failure to reconsider termination when tenant provided information landlord had
requested violated tenant's due process rights; in contrast to severe hardship upon tenant resulting from
landlord's unilateral termination of housing assistance benefits, burden on landlord to employ procedural
measures to safeguard tenant's rights was minimal. U.S.C.A. Const.Amend. 14.

1 Cases that cite this headnote

Attorneys and Law Firms

**14  *172  ***877  Anne S. Quincy, Prairie State Legal Services, Batavia, Jerry Brask, Wheaton, Sarah Megan, Prairie
State Legal Services, Batavia, for Shirley Green–Talaefard.
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Klein, Stoddard & Buck, James R. Buck, Sycamore, for American Property Mgmt. dba De Kalb Plaza Apartments.

Opinion

Justice GEIGER delivered the opinion of the court:

The defendant, Shirley Green–Talaefard, appeals from the trial court's order granting possession and a money judgment
to the defendant's landlord, the plaintiff American Property Management Company, d/b/a De Kalb Plaza Apartments.
On appeal, the defendant contends that the plaintiff improperly terminated the defendant's Federal housing assistance,
which resulted in her ultimate inability to pay her rent and her subsequent eviction. We reverse the judgment and remand
the cause with directions.

The following facts were adduced at a bench trial on the plaintiff's complaint in forcible entry and detainer. The
proceedings were not transcribed; however, the parties have supplied the appellate court with a stipulated bystander's
report. At trial the plaintiff presented the testimony of Lon VanOuwerkerk, who managed De Kalb Plaza Apartments
for the plaintiff; Scott Clausen, the assistant manager; and Stephanie VanOuwerkerk, Lon's wife and the plaintiff's
bookkeeper at the De Kalb Plaza facility. The defendant testified in her own behalf.

According to Lon, approximately 30 units in the De Kalb Plaza are subsidized under a Federal housing-assistance
program administered *173  by the Department of Housing and Urban Development (HUD) (see 42 U.S.C. § 1437f
(1989 Supp.)). The defendant has been a tenant in one of those such subsidized units since approximately October 1985.

The defendant was tendered a new lease on February 14, 1989, effective March 1, 1989, which called for a monthly rental
payment of $287. Lon stated that defendant **15  ***878  failed to make the full rental payment for March 1989,
within the 10–day grace period provided in the lease, so he delivered a notice to her that her tenancy was terminated
due to nonpayment. The defendant failed to make a rental payment in April, and the plaintiff commenced the instant
action against her on April 13, 1989.

The parties each produced leases which preceded the lease which became effective March 1, 1989. Plaintiff's exhibit No.
3, effective June 1, 1988, included the defendant's signature and that of her husband, Hadi Talaefard. Defendant's exhibit
No. 1, effective January 1, 1989, is signed only by the defendant, as is the lease effective March 1, 1989.

Paragraph three in each lease provides, in pertinent part:

“3. Rent: * * * Tenant agrees to pay the monthly rent set forth in column (1) above on the date the rent is due at the
Owner's address set forth above. The Owner certifies that HUD has authorized him/her to collect the type of charges
shown in column (1) and that the amounts shown in column (1) do not exceed the amounts authorized by HUD. The
Tenant understands that this monthly rent is less than the market (unsubsidized) rent due on this unit. This lower rent
is available * * * because HUD makes monthly payments to the Owner on behalf of the Tenant. The amount, if any,
that HUD makes available monthly on behalf of the Tenant is called the tenant assistance payment and is shown on
the ‘Assistance Payment’ line of the Certification and Recertification of Tenant Eligibility Form which is attachment
A No. 1 to this Agreement.” (Emphasis in original.)

Column 1 on each of the three leases provides for a monthly rental payment of $287 due on the first day of the month.
None of the three leases submitted into evidence includes Attachment No. 1 as referred to in paragraph 3; however, the
lease effective June 1, 1988, includes the following notation in a box entitled “Additional Agreements & Covenants:”

“HUD $228.00

Tenant 59.00.”
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*174  The lease effective January 1, 1989, contains a similar legend reading: “Res $90.00[,] HUD $197.00.” The lease
effective March 1, 1989, contains no such legend.

The defendant also submitted a rental application executed by her husband on July 16, 1988. In it he provided
information concerning his current employer and approximated his net monthly salary. The defendant testified that her
husband was added as a signatory to her lease in June 1988 at his request.

On November 30, 1988, Stephanie VanOuwerkerk, plaintiff's bookkeeper, prepared a HUD Tenant Eligibility Form
in which she calculated defendant's income status and the assistance payment the defendant would receive from HUD.
Stephanie categorized the defendant's income status as “very low” and calculated the defendant's portion of the rent
at $90, with an assistance payment of $197. The form further indicates that the defendant's next annual recertification
was to be effective January 1, 1990. The defendant certified the information contained in the Tenant Eligibility Form by
signing it on December 2, 1988, simultaneous with her execution of the lease which became effective January 1, 1989.
The defendant testified that she requested that her husband be left off the lease since he was not living with her.

On January 16, 1989, Lon delivered to the defendant a form purporting to be a notification of rent change. It provided
as follows:

“This is to notify you that on the basis of information obtained by the De Kalb Plaza management, your rent has been
adjusted to $287.00. This new rent rate is effective March 1st, 1989. This notification amends paragraph 3 of your
lease agreement which sets forth the amount of rent you pay each month.

Please come by the office no later than January 26th, 1989 to sign your new lease and to discuss this change.”

The defendant and her husband met with Lon and Scott Clausen on January 26, 1989, to discuss the notice. On cross-
examination **16  ***879  Lon admitted that no new certification on defendant's income had been prepared in support
of the lease effective March 1, 1989. He further admitted that although paragraph 17(a)(1) of the lease required HUD's
approval for the termination of a tenant's rental subsidy, he had not obtained such approval. He stated, however, that
he had received a directive from HUD permitting the termination of such subsidies without HUD approval in cases of
fraud or where management believed the tenant had not provided all of the information requested by management.

Lon did not produce the alleged HUD directive. Lon further *175  stated that although the January 16, 1989, notice
did not explicitly state that the defendant's HUD rental subsidy was being terminated, such termination was clear from
the language of the notice. Lon further testified that at the January 26 meeting, the parties made no specific reference to
the termination of the defendant's rental subsidy and that no other meetings took place between the parties.

Testifying for the plaintiff, Scott Clausen, the assistant manager at De Kalb Plaza, stated that he was present at the
meeting with the defendant and her husband on January 26, 1989. He stated that the parties discussed the change
in rent and indicated that management's concern was the defendant's husband's actual residence, his income, and his
contribution to the support of the defendant. According to Clausen, sometime after the January 26 meeting the defendant
provided him with a notarized statement from an individual named Hassan Azarpira. It was dated January 30, 1989,
and stated that Hadi Talaefard, the defendant's husband, had been living with him for the past five months, seeking
employment in the Chicago area. The plaintiff submitted this document as well as a claim eligibility notice from an
Illinois unemployment compensation office which indicated that Hadi Talaefard was “ineligible due to wages” for
unemployment benefits.

Both Lon and Clausen stated that the defendant told them Talaefard was not living with her; however, both testified
that they continued to see Talaefard in and around the apartment complex throughout January 1989. Clausen further
testified that he directed a mailman to deliver Talaefard's mail to defendant's mailbox.
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The defendant testified that although she and Talaefard were married in December 1987, the couple had never
lived together. She stated that she and her children had lived in apartment 502A at De Kalb Plaza Apartments for
approximately four years and that she was employed at Northern Illinois University as a secretary. According to the
defendant, Talaefard visited her often and had stayed with her two to four evenings a week through January 1989. She
denied that her husband ever lived with her at the De Kalb Plaza Apartments on a continuous basis. She further stated
that she was unaware of his current whereabouts.

The defendant testified that she received the notification of rent change, that she read it, and that she attended a meeting
on January 26, 1989, concerning the notice. She stated, however, that she did not understand she was to pay the full
amount of rent. On February 14, 1989, defendant signed a new lease effective March 1, 1989. On March 2, 1989, she
tendered $90 to Lon, who refused to accept it and *176  demanded payment of the full amount of the rent. Lon delivered
a notice of termination of tenancy to the defendant on March 10, 1989, and subsequently commenced the forcible entry
and detainer action against her.

At trial, defendant's counsel attempted to submit photocopies of Federal housing regulations as well as excerpts of
provisions of the HUD handbook which she stated were applicable to the Federal housing subsidy program at issue.
The plaintiff objected to the submission of those documents, and, despite defense counsel's argument that the trial court
was required to take judicial notice of the Federal regulations, the trial court sustained the plaintiff's objection.

In closing argument, plaintiff's counsel asserted that the defendant had executed a new lease, had failed to pay the
required **17  ***880  rent, had been appropriately notified of the termination of her tenancy, and had failed to resolve
the dispute with her landlord. Plaintiff's counsel further asserted that the defendant's allegations concerning the plaintiff's
failure to properly terminate the defendant's rental subsidy were immaterial to the plaintiff's complaint.

Defendant's counsel argued that the defendant's housing assistance had not been properly terminated pursuant to the
parties' lease and that the plaintiff's termination of the defendant's housing assistance violated defendant's due process
rights. Defendant's counsel further argued that each lease in evidence contained identical language requiring HUD's
approval, which plaintiff failed to obtain, to terminate a tenant's housing assistance.

Relying on basic landlord-tenant law, the trial court found that rent of $287 was due, that the defendant had failed to
pay the rent, and that the plaintiff was entitled to possession. The court did not address the issue of the propriety of
the termination of the defendant's housing-assistance subsidy. The court subsequently denied the defendant's amended
post-trial motion to vacate the judgment but, upon the parties' agreement that the defendant pay the full rent during the
pendency of this appeal, granted the defendant's oral motion for a stay of execution of the judgment pending appeal.
The defendant's timely appeal ensued.

The plaintiff contends that the instant cause involves no more than a tenant's failure to pay her rent and the landlord's
concomitant right to evict her for this failure. It is apparent from the record, however, that the plaintiff's unilateral
termination of the defendant's housing-assistance benefits directly resulted in the defendant's inability to pay her rent.
In short, the plaintiff's conduct brought about defendant's alleged breach. Thus, the issue before us is not simply *177
whether plaintiff properly terminated defendant's lease but, rather, whether defendant's failure to pay rent, under the
circumstances presented, constitutes cause for such termination.

[1]  In order to resolve this matter we must consider an issue the trial court failed to address, i.e., the propriety of the
plaintiff's unilateral termination of the defendant's housing-assistance benefits. At the outset, we note that the defendant
has a property interest in the continued receipt of such benefits, which may not be terminated without regard for the
defendant's due process rights. See Holbrook v. Pitt (7th Cir.1981), 643 F.2d 1261, 1277–78.
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Plaintiff apparently concedes that the defendant has a property interest in her entitlement to the continuation of housing-
assistance benefits but claims that the defendant has waived her due process rights by failing to assert them at the trial
level. Our review of the record satisfies us that the defendant sufficiently invoked her due process claims both in her
closing argument at trial and in her post-trial motion.

[2]  We now consider whether the defendant was accorded due process prior to the termination of her housing-assistance
benefits. The plaintiff correctly states that due process “is a flexible concept that requires such procedural protections
as the particular situation demands” (Holbrook, 643 F.2d at 1280). In Holbrook, the United States Court of Appeals
for the Seventh Circuit enumerated several factors the court must weigh in its due process determination, including: (1)
the private interest to be affected by the termination of the entitlement; (2) the risk of erroneous deprivation; and (3)
the burden on the governmental entity to provide varying degrees of procedural safeguards. 643 F.2d at 1280, citing
Mathews v. Eldridge (1976), 424 U.S. 319, 335, 96 S.Ct. 893, 903, 47 L.Ed.2d 18, 33.

Clearly, the private interest at stake is significant: as a practical matter, defendant's loss of housing-assistance benefits
may result in her and her children's loss of their shelter.

In order to weigh the next factor, i.e., the risk of erroneous deprivation of housing-assistance benefits, we must consider
the procedural safeguards actually used by the plaintiff in the instant matter. The Supreme Court has stated that notice
and the opportunity to be heard are essential in order to accord due process to an individual **18  ***881  faced with
a significant loss. (Mathews, 424 U.S. at 348, 96 S.Ct. at 909, 47 L.Ed.2d at 41.) Indeed, the parties' leases of June 1,
1988, January 1, 1989, and March 1, 1989, provide these basic elements of due process in paragraph 4, “Changes in the
Tenant's Share of the Rent,” and paragraph 17, “Termination of Assistance.”

*178  Paragraph 4 provides, in part:

“The Owner agrees to implement changes in the Tenant's rent or rental assistance payment only in accordance with the
time frames and administrative procedures set forth in HUD's handbooks, instructions and regulations related [sic ] to
administration of multifamily subsidy programs. * * * The Notice [of changes in the tenant's rent or tenant assistance
payment] will state the new amount the Tenant is required to pay, the date the new amount is effective, and the reasons
for the change in rent.” (Emphasis added.)

Paragraph 17 authorizes the landlord to terminate a tenant's housing-assistance benefit if the tenant provides false
information to the landlord for the purpose of obtaining such assistance or if the tenant fails to submit household
composition and income information to the landlord in a timely manner. In either case, paragraph 17(b) provides:

“the Owner agrees to give the Tenant written notice of the proposed termination. The notice will advise the Tenant that,
during the ten calendar days following the date of the notice, he/she may request to meet the Owner to discuss the
proposed termination of assistance. If the Tenant requests a discussion of the proposed termination, the Owner agrees
to meet with the Tenant.” (Emphasis added.)

On January 16, 1989, as noted above, the plaintiff did provide defendant with notice of a change in her rent. The
deficiency in this notice, however, is threefold. First, although the notice purports to amend paragraph 3 of the lease
effective January 1, 1989, by changing the defendant's rent to $287 per month, paragraph 3 already provided for a
monthly rent of $287 by virtue of its reference to column 1. In fact, column 1 provided for a monthly rent of $287 on
all three of the leases submitted into evidence.

Second, nowhere does the notice state that the plaintiff proposed to terminate (or, as is the case here, had already
terminated) the defendant's housing-assistance benefits. Although Lon, the plaintiff's manager, testified that the notice
clearly implied that the defendant's benefits were being terminated since it stated her rent was being changed, the
defendant testified she did not understand she was to pay the full rental amount.
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Third, the notice is also deficient in its failure to state the reason or reasons for the “rent change.” The notice merely
states that the defendant's rent is being changed, “on the basis of information obtained by the * * * management,” when,
in fact, Lon's testimony and *179  the plaintiff's appellate brief suggest that Lon terminated the defendant's benefits
because she failed to provide necessary household composition and income information. In short, we determine that the
plaintiff failed to give proper notice to the defendant that it had terminated her housing-assistance benefits.

The plaintiff's manager did meet with the defendant to discuss the notice. Lon testified, however, that at this meeting
no specific reference was made to the termination of the defendant's benefits. Lon and Scott Clausen both stated that
the meeting was focused on Hadi Talaefard, the defendant's husband, i.e., where he was living, whether he had income,
and whether he contributed to the defendant's support. Although Lon stated that the defendant never answered these
questions, his testimony was contradicted by the defendant and by Clausen. The defendant stated that she told Lon and
Clausen that her husband did not live with her; and shortly after the meeting she confirmed this statement by providing
Clausen with the sworn statement of Hassan Azarpira. She also gave Clausen an unemployment form which confirmed
that Talaefard had not earned wages from the named employer for four **19  ***882  quarters, ending with the third
quarter of 1988.

The record fails to disclose what, if any, effort the plaintiff made to confirm or disprove the information provided
by defendant. We note further that although defendant's lease, effective January 1, 1989, provided for a monthly
subsidy of $197 based on a HUD recertification procedure followed by plaintiff, Lon testified that he did not perform
a new recertification for the lease effective March 1, 1989, which provided no subsidy. In other words, Lon terminated
defendant's housing-assistance benefits without affording her any due process protection and failed to reconsider the
termination when the defendant provided the information he had requested.

We find that in contrast to the severe hardship upon defendant resulting from the plaintiff's unilateral termination of
her housing-assistance benefits, the burden on the plaintiff to employ procedural measures to safeguard the defendant's
rights is minimal.

Our determination that plaintiff terminated defendant's housing-assistance benefits in violation of her due process rights
is not affected by plaintiff's assertion that it had been authorized by HUD to proceed without HUD's approval. First,
the plaintiff failed to produce the alleged directive containing the authority. Second, and more important, no matter
what the directive said, it could not have authorized the plaintiff to terminate welfare tenants' housing benefits in the
absence of proper procedure. A decision by HUD to give the *180  plaintiff the unreviewable right to cut off a tenant's
benefits would clearly “offend[ ] the concepts of fairness and nonarbitrariness which are at the heart of the constitutional
requirement of due process.” Holbrook, 643 F.2d at 1279.

The plaintiff brought about defendant's breach of the March 1, 1989 lease by its improper termination of her housing-
assistance benefits. Accordingly, the plaintiff is not entitled to possession of the unit or to a money judgment. Thus,
we reverse the judgment of the circuit court. Further, we vacate the circuit court's order that the defendant pay the full
monthly rental amount of $287 during the pendency of this appeal and remand the cause with directions that the circuit
court calculate the amount which the plaintiff must refund to the defendant as a result of this order.

Reversed and remanded with directions.

DUNN and WOODWARD, JJ., concur.
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15 Mass.App.Ct. 939
Appeals Court of Massachusetts,

Hampden.

1 The action is brought by his natural father, Charles Arsenault, as next friend.

Christopher ARSENAULT 1

v.
CHICOPEE HOUSING AUTHORITY.

Argued Jan. 10, 1983.
|

Decided Feb. 9, 1983.

Minor tenant brought action against housing authority charging authority with sundry violations of rights. The
Hampton County Housing Court issued preliminary injunction, and appeal was taken. The Appeals Court held that trial
court should have acted on the housing authority's wrongful refusal to process grievance submitted by minor tenant's
father; cause would be remanded to trial court with directions to enter judgment enjoining housing authority from
commencing eviction proceedings pending resort to the grievance procedure.

Order accordingly.

West Headnotes (1)

[1] Landlord and Tenant Proceedings

In a suit brought in the name of a minor tenant of housing project and minor's father, charging housing
authority with violations of rights and seeking an ultimate determination that minor tenant and father could
remain in the apartment on legal terms secure from eviction, trial court should have acted on the housing
authority's wrongful refusal to process grievance submitted by child's father; cause would be remanded to trial
court with directions to enter judgment enjoining housing authority from commencing eviction proceedings
pending resort to the grievance procedure.

5 Cases that cite this headnote

Attorneys and Law Firms

**969  *941  Lenore Glaser, Springfield, for plaintiff.

Before GREANEY, KAPLAN and DREBEN, JJ.

Opinion

*939  RESCRIPT.

We modify a judgment of the Hampden County Housing Court in order to provide opportunity for use of the grievance
procedure applicable to this dispute involving a local housing authority.
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Michelle Lewis occupied under lease an apartment in the Leo P. Senecal Project of the defendant Chicopee Housing
Authority (Authority). Listed on the lease as the only other member of the household was her son, the plaintiff
Christopher Arsenault, an infant two years old. On February 28, 1981, Ms. Lewis told the natural father, Charles
Arsenault, suing here as the child's next friend, that she wanted nothing more to do with the child who thereafter would
be the father's responsibility. She left the apartment and her present residence is unknown.

The father was himself a temporary boarder in his sister's home and could not take the child to that place. In order to care
for the child he moved into the mother's apartment, left his job, and applied for and received family assistance through
the program of Aid to Families with Dependent Children (AFDC).

*940  Meanwhile a notice was received from the Authority setting a conference on March 13 to deal with a default in
payment of rent for that month. The father attended the conference and offered the rent in arrears to the Authority
(represented throughout by its assistant executive director). At the same time he informed the Authority of the mother's
departure and his current occupancy. The Authority refused the rent. On the same day the Authority presented a letter
to the father stating that he was a trespasser in the apartment and would be criminally prosecuted if he did not vacate it.
On March 16 the father on behalf of his son tendered a written grievance to the Authority but the Authority declined to
process it. On March 19, a second letter was received like the first indicating that the Authority would take possession
of the unit by force if necessary on March 23.

Accordingly, the present action was brought with the child named as plaintiff, charging the Authority with sundry
violations of rights including the refusal to entertain the grievance, and seeking an ultimate determination that the child
and father as a family could remain in the apartment on rental terms secure from eviction. A preliminary injunction
issued and the status quo has been maintained by injunction, rent being paid monthly.

Central to the dispute is a regulation of the Department of Community Affairs, 760 Code Mass.Regs. 4.04(5) (1980),
which declares simply: “Remaining Member of a Household is eligible for continued occupancy.” The judge of the Housing
Court interpreted **970  this to be limited to a “responsible” remaining member, by which he meant an “adult” capable
of entering into a lease. This derived, he thought, from another regulation, now appearing as 760 Code Mass.Regs. 2.02
(1981), which requires that each household occupying a public housing unit shall have a lease executed by a responsible
family member. The judge intimated that 4.04(5) might have been satisfied if the father had had lawful custody of the
son, but that any custody now secured would be “new” and unavailing. Underlying the judge's view was the idea that the
father should not be permitted to gain personal occupancy of the apartment through the son, thus preferring himself to
outsiders who might be lined up seeking tenancies in the project. Judgment entered permitting the Authority to proceed
under G.L. c. 239, § 1, to evict the son, and the father with him, but enjoining the Authority from removing them until
those proceedings were completed.

The contrary contention urged on the judge, and upon us, was that the regulation should be read to encompass any
persons listed as members of the household, whether or not adults, thus enhancing continuity of residence by families.
The lawful “continued occupancy” of the child embraces the father who is to care for him, and with whom a lease can
be entered. It is of course possible that the household, as reconstituted through the coming in of the father, may in the
end fail to qualify for the tenancy, but that would be determined through the medium of reassessment of eligibility, see
760 Code Mass.Regs. 2.03(5) (1981), as may happen when there are changes of household size or income.

We do not choose at this time between the competing interpretations or express any final opinion about the views of
the judge, which on the surface appear artificial and impractical. At least in the present situation—where no reading by
the agency of the critical regulation has been brought forward—we think the judge should have acted on the wrongful
refusal of the Authority to process the grievance and remitted the parties to the grievance procedure which extends to
matters of “status, rights, duties or welfare.” 760 Code Mass.Regs. 3.02(1)(a) (1978). (Although this regulation speaks of
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an aggrieved “tenant” we think that term should be understood compendiously to cover an aggrieved remaining member,
and indeed no contrary view has been suggested.) A somewhat analogous remission to grievance procedure appears in
a case involving the National Capital Housing Authority, Nash v. Washington, 360 A.2d 510 (D.C.1976). The grievance
procedure through a “hearing panel” and possible reference to the board of the housing authority will bring to bear on
this rather exceptional problem the understanding and judgment of those familiar with the workings of the project and
the expectations of the residents and others; it may culminate in an opinion of the department. See 760 Code Mass.Regs.
3.02(7) (1978). Cf. Nelson v. Blue Shield of Mass., Inc., 377 Mass. 746, 753, 387 N.E.2d 589 (1979). Any subsequent court
proceedings would be de novo, independent of the result of the grievance procedure, see 760 Code Mass.Regs. 3.02(8)
(1978), but they would benefit from the considerations developed during the grievance. Of course the matter may be
settled by agreement as the grievance illuminates the issues.

The action is remanded to the Hampden County Housing Court. The conclusions of law regarding the plaintiff's right
to continued occupancy will be vacated, and an appropriate judgment will be entered enjoining the defendant from
commencing eviction proceedings pending resort to the grievance procedure, and, if eviction proceedings should be later
commenced, from removing the plaintiff until such proceedings are concluded.

So ordered.

All Citations

15 Mass.App.Ct. 939, 444 N.E.2d 968

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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22 Mass.L.Rptr. 677
Superior Court of Massachusetts,

Middlesex County.

Joanne DePROFIO
v.

WALTHAM HOUSING AUTHORITY.

No. 071498.
|

July 17, 2007.

MEMORANDUM OF DECISION AND ORDER FOR JUDGMENT

MARGOT BOTSFORD, Justice.

*1  The plaintiff, Joanne DeProfio, brings this action to challenge the decision of the defendant Waltham Housing
Authority (WHA), to terminate her participation in the Federal Section 8 Housing Choice Voucher Program (Section
8 program) that WHA administers under a contract with the Department of Housing and Urban Development (HUD)
pursuant to G.L.c. 121B, § 11, and Section 8 of the Housing Act of 1937, 42 U.S.C. § 1437(f). The plaintiff brings claims
under 42 U.S .C. § 1983, and the Federal and State Constitutions. The plaintiff sought preliminary injunctive relief when
she filed her complaint, and a judge sitting in this court (Brant, J.) ordered, pursuant to Mass.R.Civ.P. 65(b)(2), that
the application for preliminary injunction be heard in conjunction with a trial on the merits. That trial was held before
me on June 18, 2007.

Set forth below are my findings of fact and a discussion of the legal issues raised.

Findings of Fact

The plaintiff is a teacher at the Watertown Head Start program; she makes $1,800 to $1,900 per month. She lives at
590 Moody Street in Waltham with her two daughters, aged ten and thirteen. She rents her apartment; the landlord is
Harris Griff.

The plaintiff has been a participant for more than five years in the Section 8 program administered by the defendant
WHA. As a participant, she has had a Section 8 housing voucher. For as long as she has participated in the Section 8
program, the plaintiff has lived at 590 Moody Street, and her rental arrangement has been governed by a lease between
her and Harris Griff, her landlord. Under the terms of the lease in effect in 2006, the monthly rent was $1,200, of which
the plaintiff paid $621, and the WHA paid $579 in the form of a rental subsidy or housing assistance payment.

In the fall of 2006, the plaintiff fell behind in her rent, and by the end of November 2006, she owed her landlord
approximately $500 in unpaid rent. On November 27, 2006, the landlord commenced a summary process action against
her in the Waltham District Court. A hearing date was set for December 7, 2006.
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On December 6, 2006, WHA sent a letter to the plaintiff notifying her that she was terminated from the Section 8
program, and her Section 8 voucher was cancelled. The reasons given for this action were (1) nonpayment of rent and a
pending eviction action, and (2) that a John Kimball was living in the residence. The notice stated that as of January 1,
2007, she would be responsible for the total monthly rent owed to the Landlord. The notice also informed the plaintiff
that if she disagreed with the decision, she could request a hearing. The plaintiff did so on December 9, 2006.

On December 7, 2006, the plaintiff appeared at the Waltham District court hearing on the summary process action. The
plaintiff, who appeared pro se, entered into an agreement for judgment with her landlord. The form agreement was filled
in with handwritten entries, and it provides in relevant part as follows:

*2  It is agreed that judgment shall enter in this action for Griff [the landlord], Plaintiff herein, against Kimball [sic.],
Defendant herein:

1. for possession of 590 Moody St., Waltham, Massachusetts;

2. and damages in the sum of see below, plus costs:

3. Execution to issue 2/28/07

4. In addition, the parties agree to the following:

Defendant [sic.] may remain on premises until 2/28/07 on the condition they [sic.] make the following payments to
Atty. Katsenes [landlord's attorney] by money order or cert. check:

$535 by 12/15/06

$535 by 1/1/07

$530 by 2/1/07

If payment not timely made eviction to issue.

(Trial ex. 4.) 1

1 John Kimball is named as the defendant in the landlord's summary process action, and appears to have signed the agreement
for judgment along with the plaintiff DeProfio.

WHA notified the plaintiff by letter dated December 12, 2006, that her requested hearing on the termination notice would
be held January 4, 2007. The letter also stated: “Please note that in accordance with HUD regulations your Section 8
rental subsidy will continue until at least thirty (30) days after a decision in your case has been issued.”

The plaintiff's hearing before WHA was held as scheduled on January 4, 2007, with John Gollinger, the assistant executive
director of WHA, serving as hearing officer. The plaintiff presented a copy of the agreement for judgment and proof
of her first two timely payments under its terms, as well as information concerning John Kimball. The record was kept
open for some time, and the plaintiff submitted proof to WHA of her additional payment to the landlord under the
terms of the agreement for judgment. Nonetheless, by letter dated February 12, 2007, WHA notified the plaintiff that
her appeal was denied:

Based on the Summary Judgment [sic], issued by the Waltham District Court on behalf of your
landlord Harris Griff, your tenancy was terminated by the Court for non-payment of rent. Such
evidence is proof of violation of tenant obligation under your Section 8 Housing Choice Voucher
(HCV). You did not provide any information during your hearing to contradict the court finding.
As a consequence, your appeal of the termination of your Housing Choice Voucher is denied. The
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DeProfio v. Waltham Housing Authority, Not Reported in N.E.2d (2007)

22 Mass.L.Rptr. 677, 2007 WL 2367594

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3

Housing Assistance Contract (HAP) with your landlord ended December 31, 2006. And because
of the termination of your assistance no Voucher will be reissued to you.

(Trial ex. 10.) 2

2 As this letter indicates, WHA based its termination decision on a finding of nonpayment of rent, and not on any issue related to
John Kimball. WHA's witness, John Gollinger, confirmed at the trial that WHA was satisfied with the plaintiff's explanation
concerning John Kimball.

Following receipt of this letter, the plaintiff received a copy of a letter from her landlord's attorney that was sent to the
Waltham District Court and received by the court on March 2, 2007, which stated that the plaintiff's summary judgment
case “has been satisfied in full.” (Trial ex. 11.) The plaintiff provided a copy of that letter to WHA, but on March 20, 2007,
she received a final letter from WHA reaffirming that “based on the Summary Judgment [sic] issued by the Waltham
District Court and the Summary Process Docket supplied by you, your tenancy was terminated by the Court for non-
payment of rent. This is a violation of one of the obligations under the Section 8 Housing Choice Voucher Program
and thus, is cause for the termination of your Voucher. We had previously informed you of this fact in our February
12, 2007 letter.” (Trial ex. 12.)

*3  Despite WHA's written notice to the plaintiff that her rental subsidy would continue until 30 days following its

decision on her appeal (March 12, 2007, in the plaintiff's case), 3  WIHA never made any housing assistance payments
to the plaintiff's landlord after December 31, 2006.

3 WHA's written decision denying the plaintiff's appeal was dated February 12, 2006. (Trial ex. 10.)

In accordance with his letter stating that the summary process matter had been satisfied in full, Harris Griff, the landlord,
did not take any action to evict the plaintiff. Instead, he permitted her, and continues to permit her, to live in the
apartment at 590 Moody Street in Waltham as a month-to-month tenant at will, on the condition that she pay $900
per month in rent—a reduction of $300 per month from the rental amount in the lease. The plaintiff paid that rent in
March, April and May of 2007. A preliminary injunction entered by this court in June of 2007 required WHA to pay

its portion of the rent in June. 4

4 There is no evidence whether the plaintiff paid her portion that month, but there is also no evidence suggesting that the plaintiff
has moved to another address. I assume she remains at 590 Moody Street.

Discussion

A. Claim under 42 U.S.C. § 1983.

The plaintiff brings a claim on 42 U.S.C § 1983 (§ 1983), 5  and argues that in terminating her participation in the Section
8 program and canceling her Section 8 voucher, WHA violated the Section 8 program statute, 42 U.S.C. § 1437(f), and

in particular its implementing regulations. 6  There are several of these regulations at issue: 24 C.F.R. §§ 982.311(b),
982.552(b)(2), and 982.555.

5 Section 1983 provides in relevant part, “Every person who, under color of any statute, ordinance, [or] regulation ... of any
State ... subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other proper proceeding for redress ...”
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6 For a clear and succinct description of the Section 8 program and its statutory origins, see Wojcik v. Lynn Housing Auth'y,
66 Mass.App.Ct. 103–04 n. 2 (2006).

Before consideration of the plaintiff's regulatory claims, it is necessary to determine whether she is entitled to bring these
claims under § 1983. The answer is yes. A recipient of Federal public housing assistance under the Section 8 program
has a property interest in the continued availability of that assistance, and can pursue a remedy under § 1983 if that
assistance is terminated in violation of her Federal constitutional or statutory rights. See Wojcik v. Lynn Housing Auth'y,
66 Mass.App.Ct. 103, 105 n. 4, 115–16 (2006). See also, e.g., Baldwin v. Housing Auth'y of City of Camden, 278 F.Sup.2d
365, 378 (D.N.J.2003); Holly v. Housing Auth'y of New Orleans, 684 F.Sup. 1363, 1365–67 (E.D.La.1988). Cf. New
Bedford Housing Auth'y v. Olan, 435 Mass. 364, 370 n. 9 (a tenant in public housing has a property interest in that
housing); Madera v. Secretary of the Executive Office of Communities & Dev., 418 Mass. 452, 459–60 (1994) (plaintiff
had a property interest in his eligibility for public housing). I therefore turn to the regulations on which the plaintiff
bases her claims.

1. 24 C.F.R. § 982.311(b). Section 982.311 governs payments by the public housing authority (PHA) (here, the WHA)
to the landlord of a tenant with a Section 8 voucher.

Section 982.311(b) focuses on termination of such payments, and provides in relevant part:

(b) Termination of payment: When owner terminates the lease. Housing assistance payments
terminate when the lease is terminated by the owner in accordance with the lease. However, if the
owner has commenced the process to evict the tenant, and if the family continues to reside in the unit,
the PHA must continue to make housing assistance payments to the owner in accordance with the
HAP contract until the owner has obtained a court judgment or other process allowing the owner to
evict the tenant. The [P]HA may continue such payments until the family moves from or is evicted
from the unit.

*4  (Italicized emphasis original; bold emphasis supplied.) As the findings above reflect, the plaintiff's landlord
commenced a summary process action, and on December 7, 2006, the plaintiff agreed to a payment plan. She abided
by that payment plan and the landlord, through his attorney, notified the Waltham District Court on March 2, 2007,
that the judgment had been fully satisfied.

Judgments and executions in summary process actions are governed by G.L.c. 239, § 3. In a summary process action based
on nonpayment of rent (as in this case), this section provides that if the underlying money judgment is fully satisfied, the
landlord may not execute on the judgment and evict the tenant. Rather, “[if the underlying money judgment has been fully
satisfied and use and occupancy fully paid, the defendant [tenant] shall be considered a lawful tenant and may enforce

this right through judicial process, including injunctions barring the issuance of or levying upon the execution ...” 7

7 General Laws, c. 239, § 3, ¶ 6, provides in pertinent part:
If the underlying money judgment in any summary process action for nonpayment of rent in premises rented or leased
for dwelling purposes has been fully satisfied, together with any use and occupancy accruing since the date of judgment,
the plaintiff [landlord] shall be barred from levying on any execution for possession that has issued and shall return the
execution to the court fully satisfied. If no execution has issued, the plaintiff shall notify the court of the satisfaction
of judgment and no execution shall issue thereafter. If the underlying money judgment has been fully satisfied and use
and occupancy fully paid, the defendant shall be considered a lawful tenant and may enforce this right through judicial
process, including injunctions barring the issuance of or levying upon the execution ...

In light of the quoted provisions in G.L.c. 239, § 3, the agreement for judgment executed by the plaintiff and her landlord
on December 7, 2006, is reasonably understood to allow the landlord to evict the plaintiff only contingently: contingent
either on her failing to abide by the terms of the agreement for judgment, or on the landlord's not accepting the money
received as full satisfaction of the money judgment. Neither of these contingencies came into play at any time on or
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after December 7, 2006. Accordingly, when one considers 24 C.F.R. § 982.311(b)'s requirement that a housing authority
continue to pay the landlord until he or she “has obtained a court judgment or other process allowing the [landlord] to

evict the tenant” in the context of G.L.c. 239, § 3, 8  the conclusion seems clear that the plaintiff's landlord did not obtain
a court judgment on December 7, 2006, which actually allowed him to evict the plaintiff. WHA's contrary argument
must be rejected. It follows that WHA's termination of housing assistance payments to the landlord on behalf of the
plaintiff as of December 31, 2006, was in violation of 24 C.F.R. § 982.311(b).

8 This contextual consideration is necessary, since the tenancy relationship of the plaintiff with her landlord is governed by
Massachusetts law.

2. 24 C.F.R. § 982.552(b)(2)

This section provides as follows:

(b) Requirement to deny admission or terminate assistance ...

(2) The PHA must terminate program assistance for a family evicted from housing assisted under the program for
serious violation of the lease.

... 9

9 “Termination of assistance” is defined in 24 C.F.R. § 982.552(a)(3) as including “... any or all of the following: refusing to
enter into a HAP contract or approve a lease, terminating housing assistance payments under an outstanding HAP contract,
and refusing to process or provide assistance under portability procedures.” (Emphasis supplied.)

I accept WHA's position that eviction for non-payment of rent is a “serious violation of the lease” that would require

program termination. However, as the facts indicate, the plaintiff in this case was not evicted. 10  Thus, WHA's reliance
on 24 C.F.R. § 982 .552(b)(2), to justify its termination of the plaintiff from the Section 8 program and cancellation of
her Section 8 voucher is misplaced and erroneous.

10 WHA argues that the word “evicted” should be understood according to its Black's Law Dictionary definition, which WHA
quotes as “the act or process of legally dispossessing a person of land or rented property.” Therefore, the argument seems to
conclude, the plaintiff should be considered “evicted” by virtue of the agreement for judgment that she signed. The argument
fails. The HUD regulations speak separately of a judgment “allowing the [landlord] to evict the tenant” (24 C.F.R. 982.311(b)),
and a family or participant “evicted from housing ...” (24 C.F.R. § 982.552(b)(2). The different language used indicates that
when the regulations use the word “evicted,” they mean physically evicted, not legal process permitting an eviction. Moreover,
even if this were not so, in this case, the landlord only had a judgment conditionally allowing eviction, and the necessary
conditions never came to pass. (See p. 6 above, where this issue is discussed.)

3. 24 C.F.R. § 982.555.

This regulation directs that a housing authority must give a family participating in the Section 8 program

*5  ... (a) ... (1) an opportunity for an informal hearing to consider whether the following PHA decisions relating to the
individual circumstances of a participant family are in accordance with the law, HUD regulations and PHA policies:

...

(v) A determination to terminate assistance for the participant family because of the family's action or failure to act
(see § 982.552).
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(2) In the cases described in paragraphs (a)(1)(iv), (v) and (vi) of this section, the PHA must give the opportunity
for an informal hearing before the PHA terminates housing assistance payments for the family under an outstanding
HAP contract.

...

24 C.F.R. § 982.555(a)(1)(v), (a)(2).

Here, WHA does not dispute that it terminated the housing assistance payments it was making to the plaintiff's landlord
as of December 31, 2006. WHA, however, did not even hold the informal hearing requested by the plaintiff until
January 4, 2007. The premature cessation of payments violated 24 C.F.R. § 982.555(a)(2). See Carter v. Lynn Housing
Auth'y, 66 Mass.App.Ct. 117, 121 n. 7 (2006) (“... the HUD regulations are designed to afford the tenant who has
received a termination notice a ‘pretermination’ hearing—which occurs after receipt of the notice, but before benefits
are actually terminated—that satisfies due process principles”). Moreover, WHA notified the plaintiff in writing that it
would continue making the housing assistance payments until “at least thirty (30) days after a decision in [her] case has
been issued.” Clearly, WHA violated its own written commitment by its action.

4. Summary.

WHA does not offer any explanation for its termination of benefits as of December 31, 2006, despite the requirement of
24 C.F.R. § 982.555(a)(2), that it continue making housing assistance payments until the plaintiff's requested informal
hearing on her appeal was held, and despite its own commitment to continue payments until after its decision on the
plaintiff's appeal. Further, WHA has not pointed to any other statutory or regulatory provision beyond 24 C.F.R. §§
982.311(b) and 982.552(b)(2), to justify or permit its substantive termination decision, and I have found none. I conclude,
therefore, that WHA terminated the plaintiff's housing assistance payments, her Section 8 voucher, and her participation

in the Section 8 program in violation of the governing Federal statute and regulations. 11

11 Since I conclude the plaintiff has established her claims of violation of federal law under § 1983, and since the relief to which
she is entitled does not appear to be different under her other claims, I do not reach those claims. See, e.g. Holly v. Housing
Auth'y of New Orleans. 684 F.Sup. 1363, 1365 (E.D.La.1988).

B. Damages

The plaintiff claims, without dispute, that in March, April and May of 2007, she paid her landlord $900 each month in
rent, which was above the amount she was obligated to pay when she had a Section 8 voucher. She is entitled to recover

the excess payments from WHA as damages under § 1983. The amount is $837 (($900–$621) x 3). 12

12 The plaintiff seeks an order requiring WHA to pay her landlord the housing assistance payments it did not make in January
through May. Harris Griff, the landlord, is not a party to this action, and therefore I am not in a position to order WHA
to make payments to him.

B. 42 U.S.C. § 1988

When a plaintiff prevails on claims brought under § 1983, 42 U.S.C. § 1988 provides that “... the court, in its discretion,
may allow the prevailing party ... a reasonable attorneys fee as part of the costs.” The plaintiff here has prevailed on her
claims that she has been deprived of rights secured to her by Federal law, viz., 42 U.S.C. § 1437(f), and its implementing
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regulations discussed above. Moreover, in light of the plaintiff's recognized property interest in the Section 8 benefits

she was receiving, 13  WHA's termination on December 31, 2006, of the housing payments being made for the plaintiff's
benefit before giving her an informal hearing assistance constitutes a deprivation of property without due process. See,
e.g., Ferguson v. Metropolitan Dev. & Hous. Agency, 485 F.Sup. 517, 521–24 (M.D.Tenn.1980). See also Edgecomb
v. Housing Auth'y of Vernon, 824 F.Sup. 312, 314–15 (D.Conn.1993). Compare Wojcik v. Lynn Housing Auth'y, 66
Mass.App.Ct. 103, 115–16 (2006). I conclude that in the circumstances, she is entitled to an award of an attorneys fee
under § 1988. See Johnson v. Commissioner of Pub. Welfare, 419 Mass. 185, 186–91 (1994).

13 See the discussion and cases cited on p. 5 above.

*6  The plaintiff's attorneys have submitted affidavits that set forth the hourly rate they would be charging and the
number of hours spent on this case. The plaintiff has been represented by three individuals, all connected to the
Boston College Legal Assistance Bureau in Waltham, Massachusetts. One of the two attorneys, Paul Tremblay, is a
Massachusetts attorney with 25 years experience, a clinical professor at Boston College Law School since 1982, and a
supervising attorney at the legal assistance bureau. The other attorney is Ann Donovan, who has been a practicing lawyer
engaged in a civil litigation practice in Massachusetts since 1988, and has been serving as a part-time supervising attorney
at the legal assistance bureau during the summer of 2007. The plaintiff's third representative is a student attorney, Arthur
Guray, who has recently completed his second year of studies at Boston College Law School, and has served as a student
attorney at the legal assistance bureau since September 2006.

I have reviewed the affidavits submitted by Tremblay, Donovan, and Guray, and have considered the factors set forth
in Linthicum v. Archambault, 379 Mass. 381, 388–89 (1979). See Simon v. Solomon, 385 Mass. 91, 113 (1982). I conclude
that the hourly fees charged by the three individuals $250 per hour for Tremblay, $300 per hour for Donovan, and $75

per hour for Guray 14 —are eminently reasonable. I also conclude that the hours devoted by each are reasonable, with
some downward adjustment made for time spent by Tremblay and Donovan in reviewing and working with the student
attorney Guray. In particular, I find that a reasonable fee for the work performed by Tremblay is $1475, for the work
performed by Donovan is $4050, and for the work performed by Guray is $4530. The total attorneys fee to be awarded
therefore comes to $10,055. WHA has not offered any opposition to the fees sought by the plaintiff's attorneys. With
respect to costs, the plaintiff seeks to recover $100, the cost of service of process. Again, there is no opposition. The
plaintiff is entitled to recover this cost.

14 Arthur Guray, who served as the plaintiff's lead attorney at the trial, conducted himself and represented his client in an
extremely competent and professional way throughout.

ORDER

For the foregoing reasons, it is ordered that a final judgment enter in this case as follows:

1. On Count III of the plaintiff's complaint, it is ordered, adjudged and decreed that the defendant Waltham Housing
Authority immediately reinstate the plaintiff Joanne DeProfio as a participant in the Section 8 Housing Choice Voucher
Program that the defendant administers pursuant to G.L.c. 121B, § 11, and 42 U.S.C. § 1437(f), the reinstatement to be
effective as of December 31, 2006; and (b) reissue to the plaintiff a Section 8 Housing Choice Voucher of Participation,
to be effective as of the same date. Judgment is to further enter in favor of the plaintiff in the amount of $837.00, plus
attorneys fees in the amount of $10,055.00, and costs in the amount of $100.00.

2. Counts I, II, and IV of the plaintiff's complaint are dismissed.
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459 Mass. 209
Supreme Judicial Court of Massachusetts,

Suffolk.

COMMONWEALTH
v.

FREMONT INVESTMENT & LOAN & another 1  (and a companion case 2 ).

1 Fremont General Corporation.

2 Samuel J. Lieberman vs. Attorney General.

SJC–10749.
|

Submitted Dec. 6, 2010.
|

Decided April 1, 2011.

Synopsis
Background: Records requester brought action for declaratory and injunctive relief, seeking to require disclosure of
documents produced by mortgage lender in underlying enforcement action against lender by commonwealth Attorney
General. Requester also filed a motion to intervene in the underlying enforcement action. In the enforcement action,
the Superior Court Department, Suffolk County, Margaret R. Hinkle, J., denied requestor's motion to intervene.
In the public records action, the Superior Court Department, Suffolk County, Thomas A. Connors, J., granted the
commonwealth's motion for judgment on the pleadings and dismissed the action. Requestor appealed from both denial
of intervention and dismissal.

Holdings: After consolidation of the appeals, and after transferring the case on its own initiative from the Appeals Court,
the Supreme Judicial Court, Cowin, J., held that:

[1] public records law did not violate protective order prohibiting disclosure of documents, but

[2] requester could intervene in enforcement action to challenge validity of protective order.

Dismissal of public records action affirmed; denial of motion to intervene vacated; remanded.

West Headnotes (11)

[1] Appeal and Error Cases Triable in Appellate Court

An appellate court reviews de novo a trial court order allowing a motion for judgment on the pleadings. Rules
Civ.Proc., Rule 12(c), 46 M.G.L.A.
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1 Cases that cite this headnote

[2] Records Matters Subject to Disclosure;  Exemptions

Public records law did not abrogate protective order issued in Attorney General's enforcement action against
mortgage lender, prohibiting disclosure of documents parties deemed confidential, and thus records requester
was not automatically entitled to disclosure of records subject to the order, even if the records were public
records not otherwise subject to a statutory exemption. M.G.L.A. c. 4, § 7; c. 66, § 10.

2 Cases that cite this headnote

[3] Courts In general;  nature and source of judicial authority

The courts of the Commonwealth have certain inherent powers that are essential to the function of the judicial
department, to the maintenance of its authority, or to its capacity to decide cases.

1 Cases that cite this headnote

[4] Constitutional Law Encroachment on Judiciary

Courts In general;  nature and source of judicial authority

Although a court's inherent powers may be recognized by statute, they exist independently, because they directly
affect the capacity of the judicial department to function and cannot be nullified by the legislature without
violating separation of powers. M.G.L.A. Const. Pt. 1, Art. 30.

1 Cases that cite this headnote

[5] Pretrial Procedure Objections and protective orders

Among a court's inherent powers is the court's authority to issue protective orders.

3 Cases that cite this headnote

[6] Pretrial Procedure Objections and protective orders

Protective orders serve to shield litigants and third parties from unwarranted disclosures, and, as a practical
matter, to facilitate the discovery necessary for a trial.

1 Cases that cite this headnote

[7] Constitutional Law Avoidance of constitutional questions

Constitutional Law Avoidance of doubt

Where fairly possible, a statute must be construed so as to avoid not only the conclusion that it is
unconstitutional but also grave doubts upon that score.

1 Cases that cite this headnote

[8] Parties Interest in subject of action in general

Records requester was not entitled to intervene as of right in Attorney General's enforcement action against
mortgage lender, since requester had no interest in the property or transaction that was the subject of the
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action; requester sought disclosure of records produced by lender during discovery in action, and did not seek
to intervene for any reason related to the outcome of the Attorney General's suit or its settlement, or for a
reason related to lender's loan origination and sales practices. M.G.L.A. c. 66, § 10; Rules Civ.Proc., Rule 24(a),
46 M.G.L.A.

Cases that cite this headnote

[9] Appeal and Error Questions of Fact on Motions or Other Interlocutory or Special Proceedings

Parties Intervention

A judge has discretion in determining whether an intervening party has demonstrated facts that entitle him or
her to intervention as of right, and an appellate court accordingly reviews the judge's factual findings for clear
error. Rules Civ.Proc., Rule 24(a), 46 M.G.L.A.

4 Cases that cite this headnote

[10] Parties Grounds

Records Court records

Records requester could intervene in Attorney General's enforcement action against mortgage lender, in order
to challenge validity of protective order, prohibiting disclosure of documents lender had deemed confidential,
as a violation of public records law; it would promote judicial economy for the judge who managed the relevant
discovery and issued the protective order to hear the challenge to that order. M.G.L.A. c. 66, § 10; Rules
Civ.Proc., Rule 24(b), 46 M.G.L.A.

1 Cases that cite this headnote

[11] Appeal and Error Allowance of remedy and matters of procedure in general

A trial court's denial of permissive intervention is reviewed on appeal for clear abuse of discretion. Rules
Civ.Proc., Rule 24(b), 46 M.G.L.A.

1 Cases that cite this headnote
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**1020  David Pastor, Boston, for Samuel J. Lieberman.

Christopher K. Barry–Smith, Assistant Attorney General (Matthew H. Schrumpf, Assistant Attorney General, with
him) for the Commonwealth.

James R. Carroll (Peter Simshauser with him), Boston, for Fremont Investment & Loan & another.

**1021  Daniel P. Chiplock, of New York, for National Association of Shareholder and Consumer Attorneys, amicus
curiae, submitted a brief.

Present: IRELAND, SPINA, COWIN, CORDY, & BOTSFORD, JJ.
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Com. v. Fremont Inv. & Loan, 459 Mass. 209 (2011)

944 N.E.2d 1019
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Opinion

COWIN, J.

*210  This case concerns Samuel J. Lieberman's claim to a right of access, pursuant to the public records law, G.L.
c. 66, § 10 (defining rights, remedies and procedures); see G.L. c. 4, § 7, Twenty-sixth (defining “[p]ublic records” and
exemptions), to documents received in litigation by the Attorney General. The relevant documents were produced by

Fremont Investment & Loan 3  and Fremont General Corporation (hereinafter, collectively, Fremont) in an enforcement
action by the Attorney General against Fremont (enforcement action), and were subject to a protective order entered in
that case. See generally Commonwealth v. Fremont Inv. & Loan, 452 Mass. 733, 897 N.E.2d 548 (2008).

3 The company is now known as Fremont Reorganizing Corporation.

This case consolidates two appeals by Lieberman. One arises from Lieberman's motion to intervene in the enforcement
action to pursue his claim of access to the documents under the public records law. A Superior Court judge (enforcement

action judge) denied Lieberman's motion for intervention. 4  We vacate that order and remand for further consideration
consistent with this opinion.

4 “An order ‘denying intervention [is] immediately appealable by the [applicants] claiming intervention as of right.’ At least
where there is also an appeal from a denial of a claim of intervention as of right, we will also consider the denial of a request
for permissive intervention.” Massachusetts Fed'n of Teachers, AFT, AFL–CIO v. School Comm. of Chelsea, 409 Mass. 203,
204–205, 564 N.E.2d 1027 (1991), quoting Attorney Gen. v. Brockton Agricultural Soc'y, 390 Mass. 431, 433, 456 N.E.2d 1130
(1983).

*211  Lieberman also filed a separate action in the Superior Court challenging the protective order (public records
action). There, a second judge (public records action judge) allowed the Commonwealth's motion for judgment on the
pleadings and dismissed Lieberman's complaint. We affirm the judgment.

1. Background. In October, 2007, the Attorney General brought an enforcement action against Fremont in the Superior
Court, alleging unfair and deceptive practices in Fremont's mortgage lending business. During pretrial discovery, the
Commonwealth and Fremont filed a joint motion for a protective order to govern the exchange of documents and
information the parties claimed were confidential. The enforcement action judge entered such a protective order, and
that order remains in effect.

The order defines “Confidential Materials” as those “entitled to confidential treatment pursuant to Rule 26(c) of the
Massachusetts Rules of Civil Procedure” and designated as confidential by the producing party. Such materials are
ordered to be used “only for the purposes of preparing for and conducting the [l]itigation” and are not to be disclosed

to persons other than “Qualified Persons.” 5  The Attorney General estimates that Fremont designated 5.5 million pages
as confidential pursuant to the order, and the Attorney General did not challenge any of Fremont's designations. The
Attorney General and Fremont ultimately settled the case and a consent order was entered in June, 2009.

5 This includes the court and its personnel, counsel to the parties, court reporters, and other similar persons; it does not include
Lieberman.

**1022  In May, 2009, Lieberman wrote to the Attorney General, pursuant to the public records law, asserting a
statutory right of access to certain categories of documents received by the Attorney General during the enforcement
action. The Attorney General responded with a letter indicating that she would not produce copies of any of the

documents designated confidential by Fremont. 6
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6 In his initial request, Lieberman sought deposition transcripts and associated exhibits, court proceeding transcripts, pleadings,
witness affidavits and declarations, memoranda of witness interviews conducted by the Attorney General, responses to
interrogatory requests and requests for admission, all nonprivileged documents produced in the matter, and “consumer
information and affidavits” compiled by the Attorney General. In the memorandum in support of his motion for preliminary
injunction, Lieberman indicated that the “main” records he sought were the deposition transcripts and exhibits of former
Fremont officers, employees, and agents.

Lieberman thereafter filed the public records action seeking *212  declaratory and injunctive relief compelling the
Commonwealth to comply with his request under the public records law. Lieberman filed the action in the business
litigation session of the Superior Court Department, where the protective order had been issued, but the case was denied
acceptance into that session and was assigned to a judge in a different session. The Commonwealth subsequently filed a
motion for judgment on the pleadings, and after a hearing the public records action judge granted the Commonwealth's
motion and dismissed Lieberman's complaint.

During the pendency of the public records action, Lieberman filed a motion to intervene in the enforcement action, or in
the alternative to transfer the public records action to the business litigation session. Fremont assented to Lieberman's
intervention, and the Commonwealth did not object. The enforcement action judge nonetheless denied the motion,
stating, “This court has already declined to take the public records action (09–2592A) into the [business litigation session]
and intervention is unwarranted.”

Lieberman appealed to the Appeals Court both the order denying intervention in the enforcement action and the
judgment dismissing the public records action, and the Appeals Court granted a motion to consolidate the appeals. We

transferred the case here on our own motion. 7

7 We acknowledge the amicus brief of the National Association of Shareholder and Consumer Attorneys.

[1]  2. Discussion. a. The public records action. We turn first to the decision of the judge in the public records action.
“We review de novo [a] judge's order allowing a motion for judgment on the pleadings under [Mass. R. Civ. P. 12(c), 365
Mass. 754 (1974) ].” Wheatley v. Massachusetts Insurers Insolvency Fund, 456 Mass. 594, 600, 925 N.E.2d 9 (2010).

[2]  The statutory basis for Lieberman's claim in the public records action is the public records law. That law governs
the maintenance of public records and provides the public a right to *213  inspect such records. See G.L. c. 66, §
10. The definition of “[p]ublic records” encompasses records “made or received by any officer or employee of any
agency, executive office, department, board, commission, bureau, division or authority of the commonwealth, or of any
political subdivision thereof, or of any authority established by the general court to serve a public purpose.” See G.L.
c. 4, § 7, Twenty-sixth. The Attorney General does not dispute that she is among the public authorities subject to the
law. Although certain categories of records are exempted from the definition of public records, **1023  none of those
exemptions make explicit reference to protective orders, and the issue is not addressed elsewhere in the public records law.

The question before us is whether the public records law constitutes a legislative determination that the public interest in
access to government records overrides the traditional authority of courts to enter protective orders, and thus obligates
the Attorney General to provide the documents to Lieberman. As an interpretation of the public records law that would
compel such a conclusion would raise serious constitutional doubts as to the validity of the statute, we conclude that
it does not.

[3]  [4]  The courts of the Commonwealth have certain inherent powers that are “essential to the function of the judicial
department, to the maintenance of its authority, or to its capacity to decide cases.” Querubin v. Commonwealth, 440
Mass. 108, 114, 795 N.E.2d 534 (2003), quoting Gray v. Commissioner of Revenue, 422 Mass. 666, 672, 665 N.E.2d

17 (1996). Such inherent powers are protected by art. 30 of the Massachusetts Declaration of Rights. 8  “Although
inherent powers may be recognized by statute, they exist independently, because they ‘directly affect[ ] the capacity of the
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 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 6

judicial department to function’ and cannot be nullified by the Legislature without violating art. 30 [of the Massachusetts
Declaration of Rights].” Querubin v. Commonwealth, supra, quoting First Justice of the Bristol Div. of the Juvenile Court
Dep't v. Clerk–Magistrate of the Bristol Div. of the Juvenile Court Dep't, 438 Mass. 387, 397, 780 N.E.2d 908 (2003).

8 Article 30 of the Massachusetts Declaration of Rights provides, in relevant part: “In the government of this commonwealth,
the legislative department shall never exercise the executive and judicial powers, or either of them....”

[5]  [6]  Among those inherent powers is the court's authority to issue *214  protective orders. See Seattle Times Co.
v. Rhinehart, 467 U.S. 20, 35, 104 S.Ct. 2199, 81 L.Ed.2d 17 (1984), quoting International Prods. Corp. v. Koons, 325
F.2d 403, 407–408 (2d Cir.1963) (Friendly, J.) (“we have no question as to the court's jurisdiction to [issue a protective
order] under the inherent ‘equitable powers of courts of law over their own process, to prevent abuses, oppression, and
injustices' ”). Protective orders serve to shield litigants and third parties from unwarranted disclosures, and, as a practical
matter, to facilitate the discovery necessary for a trial. We have held, analogously, that a court has inherent authority
to impound documents filed with it. See George W. Prescott Publ. Co. v. Register of Probate for Norfolk County, 395
Mass. 274, 277, 479 N.E.2d 658 (1985).

[7]  Where fairly possible, a statute must be construed “so as to avoid not only the conclusion that it is unconstitutional
but also grave doubts upon that score.” Doe, Sex Offender Registry Bd. No. 89230 v. Sex Offender Registry Bd., 452
Mass. 764, 771, 897 N.E.2d 1001 (2008), quoting Commonwealth v. Joyce, 382 Mass. 222, 226 n. 5, 415 N.E.2d 181 (1981).
As construing the public records law to invalidate an otherwise providently entered protective order would raise serious
constitutional questions about the validity of that law, we conclude that the public records action judge did not err in
dismissing Lieberman's claim.

Lieberman contends that if a particular class of documents is subject to the disclosure requirements of the public records
law, then the courts may not bind a public entity to a protective order that prevents the disclosure of such documents.
He characterizes the protective order as having been entered for the purpose of protecting **1024  “confidential

business information,” and notes that an exemption of the public records law squarely addresses such documents. 9

That exemption provides an exception to disclosure for “trade secrets or commercial or financial *215  information
voluntarily provided to an agency for use in developing governmental policy and upon a promise of confidentiality.” G.L.
c. 4, § 7, Twenty-sixth (g ). The exemption provides further that “this subclause shall not apply to information submitted
as required by law or as a condition of receiving a governmental contract or other benefit.” Id. As this exemption carves
out a subclass of confidential business documents that includes only those provided voluntarily, and as the documents
here were submitted “as required by law,” Lieberman contends that the Legislature affirmatively expressed an intent
to exclude the documents at issue in this case from the exemption. He asserts in turn that a judicial protective order

preventing the Attorney General from disclosing such documents is ineffective. 10

9 To the extent that documents subject to the protective order fall within another exemption in the public records law, Lieberman
agrees that such information is properly protected, and could be redacted prior to disclosure. For example, he notes that
sensitive borrower-specific information would likely fall within the exemption to the public records law for “materials or
data relating to a specifically named individual, the disclosure of which may constitute an unwarranted invasion of personal
privacy,” G.L. c. 4, § 7, Twenty-sixth (c ), and could be properly redacted.

10 Lieberman also claims that the terms of the protective order itself dictate that it should not prevent disclosure of records
requested pursuant to the public records law. The language cited by Lieberman pertains to requests by borrowers for
information in borrowers' mortgage loan files, and to requirements that the Commonwealth provide documents to other
governmental agencies. Those terms are inapposite.

Although Lieberman's characterization of the scope of this exemption is sound, and thus the exemption does not insulate
these particular records, his conclusion that the records must therefore be disclosed is based on the mistaken premise
that all documents in the hands of public officials must, absent an applicable exception, be made public notwithstanding
a court order prohibiting their circulation. We do not agree that the public records law was intended to extend this far.
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The statute is silent on the issue of protective orders, and, for the constitutional reasons discussed previously, we will
not assume that the Legislature intended to impose such limitations on the judiciary. Nor do we believe, as a matter of
statutory construction, that the Legislature would endeavor to effect such a significant change to a long-standing and
fundamental power of the judiciary by implication. Cf. Kerins v. Lima, 425 Mass. 108, 110, 680 N.E.2d 32 (1997), quoting
Commercial Wharf E. Condominium Ass'n v. Waterfront Parking Corp., 407 Mass. 123, 129, 552 N.E.2d 66 (1990), S.C.,
412 Mass. 309, 588 N.E.2d 675 (1992) (requiring clear expression to effect “radical change in the common law”).

Our conclusion in that respect is consistent with our holding in *216  Suffolk Constr. Co. v. Division of Capital Asset
Mgt., 449 Mass. 444, 870 N.E.2d 33 (2007). There, we held that the public records law did not abrogate the attorney-
client privilege because the public records law is “silen[t] on a matter of common law of fundamental and longstanding
importance to the administration of justice.” Id. at 458, 870 N.E.2d 33. That principle applies with equal force here,

where the statute is silent on a matter of inherent judicial power. 11

11 Our holding in General Elec. Co. v. Department of Envtl. Protection, 429 Mass. 798, 801, 711 N.E.2d 589 (1999), that materials
falling within the work product privilege are not protected from disclosure under the public records law unless they fall within
an express exemption, does not alter our conclusion in the present case. There, we were presented with more direct evidence
that the Legislature had contemplated the work product privilege and decided to exclude it from the exemption, and the case
did not raise the constitutional issues presented here. See id. at 803–804, 711 N.E.2d 589.

**1025  In affirming the decision of the public records action judge, we recognize that the judge did not rule on all
questions at issue in this case. The holding of the public records action judge was limited to the conclusion that the
public records law does not, as a matter of law, render the protective order ineffective. The judge did not address the
question whether the order should be modified for other reasons, or whether certain documents designated confidential
by Fremont are not validly protected by the order.

[8]  b. The enforcement action. We consider next the enforcement action judge's decision to deny Lieberman's motion to
intervene. Lieberman sought both intervention as of right and permissive intervention, each pursuant to Mass. R. Civ.

P. 24, 365 Mass. 769 (1974). 12

12 Rule 24 (a) of the Massachusetts Rules of Civil Procedure, 365 Mass. 769 (1974), provides, in relevant part:

“ Intervention of Right. Upon timely application anyone shall be permitted to intervene in an action:
(1) when a statute of the Commonwealth confers an unconditional right to intervene or (2) when
the applicant claims an interest relating to the property or transaction which is the subject of the
action and he is so situated that the disposition of the action may as a practical matter impair or
impede his ability to protect that interest, unless the applicant's interest is adequately represented
by existing parties.”

Rule 24 (b) provides, in relevant part:

“ Permissive Intervention. Upon timely application anyone may be permitted to intervene in an
action: (1) when a statute of the Commonwealth confers a conditional right to intervene; or (2) when
an applicant's claim or defense and the main action have a question of law or fact in common....
In exercising its discretion the court shall consider whether the intervention will unduly delay or
prejudice the adjudication of the rights of the original parties.”

[9]  *217  We begin with Lieberman's motion for intervention as of right. A judge has discretion in determining whether
an intervening party has demonstrated facts that entitle him or her to intervention as of right, and we accordingly review
the judge's factual findings for clear error. See Board of Registration in Medicine v. Doe, 457 Mass. 738, 742, 933 N.E.2d
67 (2010) (factual findings generally reviewed for clear error on appeal). Whether those facts are sufficient to meet the
requirements for intervention is a question of law, however, and is reviewed as such. Cf. C.A. Wright, A.R. Miller,
M.K. Kane, 7C Federal Practice and Procedure § 1902, at 261 (3d ed. 2007) (intervention of right question of law under
analogous Federal rules).
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Intervention as of right is appropriate under Mass. R. Civ. P. 24(a) if (1) “a statute of the Commonwealth confers an
unconditional right to intervene,” or “(2) when the applicant claims an interest relating to the property or transaction
[that] is the subject of the action....” The public records law does not confer on the public a right to intervene in cases such
as the Fremont action. See G.L. c. 66, § 10; G.L. c. 4, § 7, Twenty-sixth. Lieberman does not claim otherwise. Moreover,
Lieberman's interest in this case is in the documents produced at trial, not in the “property or transaction” that was the
subject of the action. He does not seek to intervene for any reason related to the outcome of the Attorney General's suit
or **1026  its settlement, or for a reason related to Fremont's loan origination and sales practices in Massachusetts.
Accordingly, the judge did not err in denying intervention as of right.

[10]  [11]  The trial court also denied Lieberman permissive intervention, a decision that we review for clear abuse of
discretion. See Massachusetts Fed'n of Teachers, AFT, AFL–CIO v. School Comm. of Chelsea, 409 Mass. 203, 209, 564
N.E.2d 1027 (1991). Permissive intervention is appropriate under Mass. R. Civ. P. 24(b) where (1) “a statute of the
Commonwealth confers a conditional right to intervene,” or “(2) when an applicant's claim or defense and *218  the

main action have a question of law or fact in common....” 13  As noted, the statute does not address a right to intervene
and Lieberman makes no claim that intervention should have been permitted on that basis.

13 Rule 24(c) of the Massachusetts Rules of Civil Procedure, 365 Mass. 769 (1974), also requires that the person seeking to
intervene serve a motion to intervene upon the parties, and that such motion be “accompanied by a pleading setting forth the
claim or defense for which intervention is sought.” We conclude that the complaint in the public records action that Lieberman
annexed to his motion for intervention satisfies this requirement.

A more difficult question is whether a third party who seeks to intervene for the purpose of challenging a protective order
can be said to fit within the parameters of the second part of rule 24(b). When faced with this issue, or with the broader
question whether any form of intervention is warranted, the majority of Federal Circuit Courts of Appeal have held
that intervention is procedurally appropriate under analogous Federal rules of civil procedure. See Pansy v. Borough of
Stroudsburg, 23 F.3d 772, 778 (3d Cir.1994), and cases cited (agreeing with “forming consensus in the federal courts”
that permissive intervention is appropriate procedure for challenging protective orders). See also Public Citizen v. Liggett
Group, Inc., 858 F.2d 775, 783 (1st Cir.1988), quoting In re Beef Indus. Antitrust Litig., 589 F.2d 786, 789 (5th Cir.1979)
(intervention is “the procedurally correct course” for third-party challenges to protective orders).

To that end, the commonality requirement has been generously construed. In Beckman Indus., Inc. v. International Ins.
Co., 966 F.2d 470, 474 (9th Cir.1992), the United States Court of Appeals for the Ninth Circuit concluded that “[t]here is
no reason to require such a strong nexus of fact or law when a party seeks to intervene only for the purpose of modifying
a protective order.” The same is true of the present case. Given that a third party may be able to bring a separate action
to challenge a protective order, it will promote judicial economy in such cases for the judge who managed the relevant
discovery and issued the protective order to hear the challenge to that order.

Our conclusion does not require that a motion for permissive intervention be granted in every case in which a party
moves to intervene to challenge a protective order. Indeed, *219  Mass. R. Civ. P. 24(b) states that the judge “shall
consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties.”
We have noted previously that a judge might consider such factors as a party's delay in seeking intervention (and the
circumstances of such a delay), the number of intervention requests or likely intervention requests, the adequacy of
representation of the intervening party's interests, and other similar factors. See Attorney Gen. v. Brockton Agricultural
Soc'y, 390 Mass. 431, 435, 456 N.E.2d 1130 (1983). We reiterate that the trial judge has considerable discretion **1027
in deciding whether permissive intervention is appropriate. See id.

Should the enforcement action judge decide to grant permissive intervention, Lieberman would be afforded an

opportunity to challenge whether the materials he seeks are validly covered by the protective order. 14  That inquiry will
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be the same as it would be at the time the protective order was granted, although assessed at the time of intervention. The
judge may thus take into account changed circumstances that may render certain materials no longer validly covered
by the order. That may include, for example, consideration of Lieberman's claim that there are no longer trade secrets
to protect.

14 Although Lieberman mentions the prospect of modification of the protective order in general terms, he has not addressed his
arguments to any modification in particular. Nor are we presented in this case with an order denying modification. We leave to
the enforcement action judge the question whether modification is appropriate in the event that the judge allows Lieberman's
motion for intervention, and in the event Lieberman requests modification.

The inquiry additionally may include consideration of the reasonable reliance of a party on a protective order in its
production of information. The issue may be particularly salient where a party has disclosed new information in discovery
that would not otherwise have been disclosed, and that was reasonably expected at the time of disclosure to remain
confidential within the terms of the order. Cf., e.g., Pansy v. Borough of Stroudsburg, supra at 790, quoting Beckman
Indus., Inc. v. International Ins. Co., supra at 475–476 (“reliance would be greater ... where witnesses had testified pursuant
to a protective order without invoking their Fifth Amendment privilege”).

3. Conclusion. We conclude that the public records action judge held properly that the public records law does not
abrogate *220  judicial protective orders, and the judgment of dismissal in that case is accordingly affirmed. The order of
the enforcement action judge denying Lieberman's motion for intervention is vacated for further consideration consistent
with this opinion.

So ordered.
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474 Mass. 315
Supreme Judicial Court of Massachusetts,

Norfolk.

GUARDIANSHIP OF B.V.G.

SJC–11925.
|

Submitted Dec. 7, 2015.
|

Decided May 23, 2016.

Synopsis
Background: Maternal grandfather filed motion to intervene in guardianship proceedings of adult granddaughter. The
Probate and Family Court Department, Norfolk Division, George F. Phelan, J., denied motion. Grandfather appealed.
The Appeals Court, 87 Mass.App.Ct. 250, 27 N.E.3d 842, affirmed. Grandfather appealed.

Holdings: The Supreme Judicial Court, Duffly, J., held that:

[1] grandfather was an interested party with standing to intervene, and

[2] once a judge presiding over a guardianship proceeding has concluded that a proposed intervener is an interested
person, nothing more is required to establish that person's entitlement to intervene as of right.

Reversed and remanded.

West Headnotes (12)

[1] Appeal and Error Cases Triable in Appellate Court

Review of a question of statutory interpretation is de novo.

Cases that cite this headnote

[2] Appeal and Error Questions of Fact on Motions or Other Interlocutory or Special Proceedings

Parties Intervention

In reviewing a motion to intervene, which involves questions of fact and of law, a judge has discretion in
determining whether an intervening party has demonstrated facts that entitle him or her to intervention as of
right, and appellate courts accordingly review the judge's factual findings for clear error.
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[3] Parties Intervention
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Apart from the discretion to find facts, a judge's ruling on a motion to intervene as of right is a ruling of law,
not a discretionary matter.

Cases that cite this headnote

[4] Statutes Language and intent, will, purpose, or policy

Statutes Natural, obvious, or accepted meaning

Statutes Statute as a Whole;  Relation of Parts to Whole and to One Another

A statute must be interpreted according to the intent of the Legislature ascertained from all its words construed
by the ordinary and approved usage of the language, considered in connection with the cause of its enactment,
the mischief or imperfection to be remedied, and the main object to be accomplished.
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[5] Statutes Construction based on multiple factors

Statutes are to be interpreted not alone according to their simple, literal or strict verbal meaning, but in
connection with their development, their progression through the legislative body, the history of the times, and
prior legislation.
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[6] Statutes General and specific terms and provisions;  ejusdem generis

General expressions in a statute may be restrained by relevant circumstances showing a legislative intent that
they be narrowed and used in a particular sense.
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[7] Mental Health Nature and grounds

A guardianship proceeding is designed to effectuate the best interests of the incapacitated person.
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[8] Mental Health Parties

An “interested person,” within meaning of statute governing appointment of guardians of incapacitated
persons, is a person interested in the welfare of the incapacitated person. G.L. c. 190B, § 5–306 (a ).
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[9] Mental Health Parties

Maternal grandfather demonstrated an interest in adult granddaughter's welfare sufficient to establish that
he was an “interested person” with standing to intervene pursuant to Uniform Probate Code in guardianship
proceeding of granddaughter; grandfather specifically asserted in his motion to intervene that granddaughter
had expressed her interest in having a relationship with him, an interest he reciprocated, and nothing in record
indicated that increased contact between them would be harmful. G.L. c. 190B, § 5–306 (c ).
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52 N.E.3d 988
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[10] Mental Health Parties

Provision of Uniform Probate Code authorizing a court to limit a guardianship on its own motion or on
appropriate petition or motion of the incapacitated person or other interested person, unambiguously grants
an interested person an equal and unconditional right to petition to limit the guardianship, along with that of
the incapacitated person. General Laws c. 190B, § 5–306 (c ).

Cases that cite this headnote

[11] Mental Health Parties

Nothing in language of Uniform Probate Code, or in its legislative history, suggests that an interested person
must establish that an incapacitated person is not already adequately represented before being permitted to
intervene to limit a guardianship. General Laws c. 190B, § 5–306 (c ).

Cases that cite this headnote

[12] Mental Health Parties

Once a judge presiding over a guardianship proceeding has concluded that a proposed intervener is an interested
person, nothing more is required to establish that person's entitlement to intervene as of right. G.L. c. 190B,
§ 5–306.

Cases that cite this headnote

Attorneys and Law Firms

**989  Anthony D. Martin (Jennifer L. Mikels with him), Boston, for the grandfather.

Adam J. Nussenbaum for the father.

Frederick M. Misilo, Jr., Worcester, for The Arc of Massachusetts, Inc., amicus curiae, submitted a brief.

Present: GANTS, C.J., SPINA, CORDY, BOTSFORD, DUFFLY, LENK, & HINES, JJ.

Opinion

DUFFLY, J.

*315  The maternal grandfather of B.V.G., a young woman with intellectual disabilities, sought to intervene in
permanent guardianship proceedings pending in the Probate and Family Court on the petition of B.V.G.'s father, who

had been appointed B.V.G.'s temporary guardian when she was eighteen years old. 1  The grandfather asserted that his
relationship with B.V.G. has *316  been restricted by her father in his capacity as temporary guardian, that B.V.G. has
indicated expressly her desire to communicate with him and has sought contact with him via social media, and that such
a relationship is in B.V.G.'s best interests. The grandfather filed a motion to intervene, pursuant to Mass. R. Civ. P. 24,

365 Mass. 769 (1974), 2  in the guardianship proceedings, seeking to limit the father's ability to restrict B.V.G.'s access
to the grandfather.
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In re Guardianship of B.V.G., 474 Mass. 315 (2016)

52 N.E.3d 988

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4

1 B.V.G.'s father had had sole legal and physical custody of her as a minor, from approximately the age of twelve, following
her parents' divorce.

2 The Massachusetts Rules of Civil Procedure apply to Probate and Family Court proceedings in which equitable relief is
sought, including matters relative to guardianship and conservatorship. See G.L. c. 215, § 6; Mass. R. Civ. P. 1, as amended,
450 Mass. 1403 (2008).

Concluding that the grandfather lacked standing to intervene because he was not an “interested person” within the
meaning of G.L. c. 190B, § 5–306 (c ), a Probate and **990  Family Court judge denied the motion. The grandfather
appealed, and the Appeals Court affirmed the denial, on grounds other than those relied upon by the motion judge. See
Guardianship of B.V.G., 87 Mass.App.Ct. 250, 27 N.E.3d 842 (2015). We allowed the grandfather's petition for further

appellate review. 3

3 The guardianship proceeding was stayed pending resolution of the appeal.

General Laws c. 190B, § 5–306 (c ), provides that the Probate and Family Court may, “on its own motion or on
appropriate petition or motion of the incapacitated person or other interested person, ... limit the powers of a guardian ...
and thereby create a limited guardianship.” Based on our review of the record and the judge's findings, we conclude that
the facts relevant to the grandfather's standing to bring the petition are not disputed, and that those facts support the
conclusion that the grandfather is an “interested person” within the meaning of G.L. c. 190B, § 5–306 (c ). As such, the

grandfather is entitled to intervene as of right in the pending proceeding for permanent guardianship. 4

4 In his brief, the father contested B.V.G.'s interest in maintaining a relationship with the grandfather, and also challenged
whether the grandfather is an “interested person” under G.L. c. 190B, § 5–306 (c ). He challenged also whether the grandfather
is entitled to file a motion to intervene to limit the proposed permanent guardianship, or to file a separate petition to limit the
guardianship pursuant to G.L. c. 190B, § 5–306 (c ). At argument before us, the father's position had changed considerably. The
father agreed that B.V.G. desires contact with her grandfather, the grandfather is an “interested person” within the meaning of
the statute, an “interested person” in that context is one interested in the well-being of the subject of the guardianship petition,
and an “interested person” pursuant to G.L. c. 190B, § 5–306 (c ), is entitled to file a separate petition to limit a guardianship.
The father stated that his remaining challenge was as to whether the grandfather is entitled to intervene in the father's pending
petition for permanent guardianship, rather than filing a subsequent petition to limit the proposed permanent guardianship
if and when it has been established.

In that proceeding, the grandfather may pursue his claim that *317  the guardianship should be limited because it is in
the best interests of B.V.G. that she be permitted to communicate with him if she continues to express a wish to do so.
We therefore reverse the order denying the grandfather's motion to intervene and remand the matter to the Probate and

Family Court for further proceedings in the pending petition for permanent guardianship, consistent with this opinion. 5

5 We acknowledge the amicus brief filed in support of the plaintiff submitted by The Arc of Massachusetts, Inc.

1. Background and prior proceedings. In considering the grandfather's standing to intervene, 6  the motion judge conducted

a nonevidentiary hearing at which B.V.G.'s appointed counsel, 7  the father's **991  counsel, the grandfather's counsel,
and the mother, appearing pro se, were each permitted to make representations and submit documentary material. We
summarize the uncontested facts based on the judge's decision, supplemented by uncontested statements and documents
presented at the hearing. See Board of Registration in Med. v. Doe, 457 Mass. 738, 745, 933 N.E.2d 67 (2010) (party's
concessions and exhibits attached to party's pleadings sufficient to establish facts despite lack of evidentiary hearing).

6 Intervention as of right is permitted under Mass. R. Civ. P. 24(a), 365 Mass. 769 (1974), “when the applicant claims an interest
relating to the property or transaction which is the subject of the action and he is so situated that the disposition of the action
may as a practical matter impair or impede his ability to protect that interest, unless the applicant's interest is adequately
represented by existing parties.”
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7 B.V.G.'s attorney expressed generally that he viewed contact with her grandfather positively, but took no official position
regarding the motion to intervene.

B.V.G.'s attorney had conducted negotiations, on B.V.G.'s request, to improve her relationship with her mother, which
resulted in the father's and mother's stipulation concerning B.V.G.'s having increased contact with her mother, and a
stipulation added to the temporary guardianship order that the father was not to interfere; the attorney stated that he
preferred to take this route with the grandfather, and that negotiations were ongoing.

B.V.G. was born in February, 1993. She has an intellectual disability as well as attention deficit hyperactivity disorder
and Tourette's syndrome. B.V.G.'s parents, who separated when she was quite young, were divorced following a lengthy
and acrimonious custody dispute over B.V.G. The father was awarded sole *318  legal and physical custody of B.V.G.
in 2005, when she was twelve years old. Although B.V.G. had enjoyed contact with the grandfather until 2005, thereafter,
the father precluded contact between B.V.G. and her maternal relatives, including the grandfather. According to B.V.G.'s
mother, B.V.G. had had a “strong relationship” with her grandfather, which B.V.G. wished to maintain while the father
had tried to “cut off” this relationship.

In February, 2011, when B.V.G. reached the age of eighteen, the father filed a petition in the Probate and Family Court
seeking to be appointed her legal guardian on the basis of her intellectual disability. The father was appointed B.V.G.'s

temporary legal guardian in December, 2011. 8  See G.L. c. 190B, §§ 5–303, 5–308. The order establishing the temporary
guardianship authorized B.V.G. to determine with whom she socialized, except for her mother; the order allowed limited

supervised visitation between B.V.G. and her mother. 9

8 General Laws c. 190B, §§ 5–303 and 5–308, authorize the appointment of permanent and temporary guardians for an
“incapacitated person.” Under G.L. c. 190B, § 5–101(9), an “incapacitated person” is

“an individual who for reasons other than advanced age or minority, has a clinically diagnosed
condition that results in an inability to receive and evaluate information or make or communicate
decisions to such an extent that the individual lacks the ability to meet essential requirements for
physical health, safety, or self-care, even with appropriate technological assistance.”

9 The parties do not dispute that the father has not sought to restrict B.V.G.'s contact with her paternal relatives, that she has
had unlimited access to contact with them, and that she has maintained relationships with them.

In January, 2013, the father filed a petition seeking permanent guardianship. At that time, the father's temporary
guardianship was extended through April, 2013, pending a hearing on his petition for permanent guardianship. A
stipulation by the father, the mother, and an attorney appointed to represent B.V.G. was incorporated in the extended

guardianship, authorizing slightly increased visitation between B.V.G. and her mother. 10  The order for temporary

guardianship also was amended to authorize certain limited contact between B.V.G. and her grandfather. 11  Under
**992  the *319  terms of that stipulation, the grandfather was permitted to send B.V.G. one electronic mail message

per day, and to receive no more than one electronic mail message from her. This stipulation, however, did not result in
increased contact between B.V.G. and the grandfather. B.V.G. did not have access to electronic mail at the residential
treatment program where she lived during the week, and the grandfather contends that, on the weekends, when B.V.G.
lived with her father, the father did not permit her to receive electronic mail messages from the grandfather.

10 Counsel for B.V.G.'s father represented at the nonevidentiary hearing on the grandfather's motion to intervene that B.V.G.
and her mother have made some progress in rebuilding their relationship, and that, by agreement, visits have been expanded
beyond the terms set forth in the order for temporary guardianship.

11 The initial guardianship order stated that B.V.G. could choose her own associations, except with respect to the stipulation
concerning the mother. There was no provision in that order restricting B.V.G.'s relationship with her maternal grandfather; on
its face, therefore, the first order for temporary guardianship allowed unlimited contact between B.V.G. and the grandfather.
It is undisputed, however, that the father did not permit such contact. Counsel for B.V.G. stated at the hearing on the
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grandfather's motion to intervene that “we all took it for granted that grandfather had no rights ... and father could restrict
the contact.”

Arguing that the father was not furthering B.V.G.'s best interests by restricting her relationship with him, the grandfather
filed a motion to intervene, seeking to limit the pending permanent guardianship pursuant to G.L. c. 190B, § 5–306 (c
). In support of his motion that he was an “interested person,” the grandfather submitted printouts of his electronic
communications with B.V.G. through a social media Web site as evidence of his caring for B.V.G., and of her wish to
have contact with him. The grandfather's assertion that it was B.V.G. who initiated the electronic contact is supported

by these documents. 12

12 Among other things, B.V.G. made the initial “friend” request to her grandfather on a social media Web site, asking to have
contact with him; in other messages, B.V.G. told her grandfather that she loves and misses him.

The father does not suggest that there is any reason that B.V.G. should not be allowed to maintain a relationship with
her grandfather, and no longer contests that the grandfather has an interest in B.V.G.'s welfare. The father also does
not dispute that he has restricted B.V.G.'s relationship with the grandfather. Rather, in response to the grandfather's
contention that such a relationship is in B.V.G.'s best interests, the father maintains that, as B.V.G.'s legal guardian, he
has the right to determine those with whom she associates.

Concluding that the grandfather was not an “interested person” within the meaning of G.L. c. 190B, § 5–306 (c ), the judge

denied the grandfather's motion to intervene as of right. 13  The judge also appointed a guardian ad litem, however, to
report to the *320  court on whether B.V.G.'s best interests are served with her present circle of activities, acquaintances,
and contacts.

13 In his motion to intervene, the grandfather also argued that he should be allowed to intervene permissively, pursuant to Mass.
R. Civ. P. 24(b); that motion was denied. Although he filed a notice of appeal from that denial, in his brief the grandfather
does not pursue any argument relative to the motion for permissive intervention. The father argues that there was no error in
denying the motion for permissive intervention because the grandfather has no right to intervene. See part 2.b, infra.

[1]  [2]  [3]  2. Discussion. Review of a question of statutory interpretation is de novo. Water Dep't of Fairhaven
v. Department of Envtl. Protection, 455 Mass. 740, 744, 920 N.E.2d 33 (2010). In reviewing a motion to intervene,
which involves questions of fact and of law, “[a] judge has discretion in determining whether an intervening party has
demonstrated facts that entitle him or her to intervention as of right, and we accordingly review the judge's factual
findings for clear error.” Commonwealth v. Fremont Inv. & Loan, 459 Mass. 209, 217, 944 N.E.2d 1019 (2011). Apart
from the discretion to find facts, however, a judge's ruling on a motion **993  to intervene as of right is a ruling of
law, not a discretionary matter. See id. (“Whether those facts are sufficient to meet the requirements for intervention is
a question of law, ... and is reviewed as such”).

Here, the motion judge properly concluded that G.L. c. 190B, § 5–306 (c ), creates a cognizable interest that may provide
the basis upon which to intervene in a pending matter in a motion filed pursuant to Mass. R. Civ. P. 24(a). As stated,
the judge then determined that the grandfather was not an “interested person” within the meaning of G.L. c. 190B, § 5–
306 (c ). We turn first to the judge's determination that the grandfather is not an “interested person.”

a. Meaning of “interested person.” General Laws c. 190B, § 5–306 (c ), provides that the Probate and Family Court may,
“on its own motion or on appropriate petition or motion of the incapacitated person or other interested person, ... limit
the powers of a guardian ... and thereby create a limited guardianship.” An “interested person,” as defined by G.L. c.
190B, § 1–201(24),

“includes heirs, devisees, children, spouses, creditors, beneficiaries, and any others having a
property right in or claims against a trust estate or the estate of a decedent, ward, or protected
person. It also includes persons having priority for appointment as personal representative, and
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other fiduciaries representing interested persons. The meaning as it relates to *321  particular
persons may vary from time to time and shall be determined according to the particular purposes
of, and matter involved in, any proceeding.”

This definition is applicable, inter alia, to all types of guardianships and conservatorships under G.L. c. 190B, including
those over minors and incapacitated adults.

In reaching his conclusion that the grandfather is not an “interested person,” the motion judge commented that
the enumerated definitions of “interested person” in G.L. c. 190B, § 1–201(24), applicable to all guardianships and
conservatorships, “hint of a financial, but not visceral, stake in the underlying proceedings,” and that an individual who
is “interested in the welfare” of an incapacitated person “may not be sufficient.”

[4]  To determine the meaning of “interested person” under G.L. c. 190B, § 5–306 (c ), we apply fundamental principles
of statutory construction. “[A] statute must be interpreted according to the intent of the Legislature ascertained from
all its words construed by the ordinary and approved usage of the language, considered in connection with the cause of
its enactment, the mischief or imperfection to be remedied and the main object to be accomplished” (citation omitted).
Massachusetts Insurers Insolvency Fund v. Smith, 458 Mass. 561, 565, 940 N.E.2d 385 (2010).

[5]  [6]  Considering the plain language of the limited guardianship provision outside its statutory context, the “interest”
required to qualify as an “interested person” might be viewed both as a potential intervener's own interests in protecting
the incapacitated person's estate and as an interest in the well-being of the incapacitated person. “Statutes are to be
interpreted, [however,] not alone according to their simple, literal or strict verbal meaning, but in connection with their
development, their progression through the legislative body, the history of the times, [and] prior legislation.... General
expressions may be restrained by relevant circumstances showing a legislative intent that they be narrowed and used in
a particular sense” (citation omitted). Sullivan v. Chief Justice for Admin. & Mgt. of the **994  Trial Court, 448 Mass.
15, 24, 858 N.E.2d 699 (2006).

[7]  A guardianship proceeding is designed to effectuate the best interests of the incapacitated person. See Matter of
McKnight, 406 Mass. 787, 791, 550 N.E.2d 856 (1990); Guardianship of Anthony, 402 Mass. 723, 726, 524 N.E.2d 1361
(1988); King v. Dolan, 255 Mass. 236, 237, 151 N.E. 109 (1926). A focus solely on the interests of the potential intervener
in the *322  financial estate of the incapacitated person, that might be read in some of the provisions of G.L. c. 190B,
§ 1–201(24), does not take into account the express mandate of the expansive language of the last, catch-all provision,
stating that “[t]he meaning [of ‘interested person’] as it relates to particular persons may vary from time to time and
shall be determined according to the particular purposes of, and matter involved in, any proceeding.” See G.L. c. 190B,
§ 1–201(24).

That purpose is set forth explicitly in G.L. c. 190B, § 5–306 (a ): “The court shall exercise the authority conferred in
[G.L. c. 190B, §§ 5–301 et seq.,] so as to encourage the development of maximum self-reliance and independence of the
incapacitated person and make appointive and other orders only to the extent necessitated by the incapacitated person's
limitations or other conditions warranting the procedure.”

The statutory purpose is further explained in the comment accompanying this language in the Uniform Probate Code:

“The purpose of subsections (a ) and (c ) is to remind an appointing court that a guardianship under this legislation
should not confer more authority over the person of the [incapacitated person] than appears necessary to alleviate
the problems caused by the [person's] incapacity. This is a statement of the general principle underlying a ‘limited
guardianship’ concept. For example, if the principal reason for the guardianship is the [incapacitated person's] inability
to comprehend a personal medical problem, the guardian's authority could be limited to making a judgment, after
evaluation of all circumstances, concerning the advisability and form of treatment and to authorize actions necessary
to carry out the decision. Or, if the [incapacitated person's] principal problem stems from memory lapses and associated
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wanderings, a guardian with authority limited to making arrangements for suitable security against this risk might
be indicated....

“[I]f the court determines that most of a respondent's demonstrated problems probably could be alleviated by
the institution of an appropriate authority to manage the [incapacitated person's] property and make appropriate
expenditures for the [incapacitated person's] well-being, the court should utilize subsection (b ) to recast the proceedings
so that a conservator, rather than a guardian, would be appointed.”

*323  Uniform Probate Code prior § 5–306 comment, 8 U.L.A. (Part III) 186 (Master ed.2013).

Given this, reading “interested person” within the meaning of G.L. c. 190B, § 5–306 (c ), as providing a means by which
to protect the intervener's own interests, as distinct from the intervener's interest in advancing those of the incapacitated
person, is inconsistent with the express purpose of the statutory provision. See Globe Newspaper Co., petitioner, 461 Mass.
113, 117, 958 N.E.2d 822 (2011) (Legislature presumably is aware of statutory and common law that governs matter
which it is enacting). See also Matter of McKnight, supra at 791, 550 N.E.2d 856; Guardianship of Anthony, supra at 726,
524 N.E.2d 1361. Consistent with the purpose underlying the Legislature's 2008 adoption of **995  the guardianship
provisions of the Uniform Probate Code, see St. 2008, c. 521, the ability to create a limited guardianship is intended

to maximize the liberty and autonomy of a person subject to guardianship. 14  See G.L. c. 190B, § 5–306 (b ) (8) (court
should craft guardianship orders only to extent “person's needs cannot be met by less restrictive means”).

14 The concept of a limited guardianship arises from the enactment of G.L. c. 190B, § 5–306 (c ), in 2008, as part of Massachusetts's
adoption of the Uniform Probate Code. See St. 2008, c. 521, § 9. Even before codification of this provision, however,
Massachusetts courts recognized that “a conscientious judge” must consider carefully the extent to which a guardianship
is necessary, being “mindful of the adverse social consequences which might follow an adjudication [that a guardianship is
necessary].” See Guardianship of Roe, 383 Mass. 415, 425, 421 N.E.2d 40 (1981). We also have emphasized repeatedly that a
determination of “incompetence” does not eliminate an individual's interest in dignity and in the expression of autonomous
values and desires. See, e.g., Guardianship of Doe, 411 Mass. 512, 517–518, 583 N.E.2d 1263, cert. denied sub nom. Doe v.
Gross, 503 U.S. 950, 112 S.Ct. 1512, 117 L.Ed.2d 649 (1992); Matter of Moe, 385 Mass. 555, 566, 432 N.E.2d 712 (1982).

[8]  From this statutory context, it is clear that the Legislature intended G.L. c. 190B, § 5–306 (c ), to provide a means
by which an individual interested in the welfare of an incapacitated person could advocate on behalf of that person's
interests in obtaining such a limited guardianship. We therefore conclude that an “interested person” as defined by G.L.
c. 190B, § 1–201, within the meaning of G.L. c. 190B, § 5–306 (c ), is a “person interested in the welfare of the incapacitated
person.” See, e.g., G.L. c. 190B, § 5–306 (a ).

Other provisions in G.L. c. 190B further demonstrate that the phrase “interested person” in G.L. c. 190B, § 5–306 (c ),

is intended to refer to a “person interested in the incapacitated *324  person's welfare.” 15  See Locator Servs. Group,
Ltd. v. Treasurer & Receiver Gen., 443 Mass. 837, 859, 825 N.E.2d 78 (2005) (meaning of term should be construed in
harmony with surrounding statutory sections). General Laws c. 190B, §§ 5–303 (a ) and 5–311 (a ), for instance, permit
a court to appoint or remove a guardian for an adult incapacitated person, on petition of any person interested in the

incapacitated person's welfare. 16  The power to limit a guardianship is inherent in the power to appoint and remove a
guardian, and is made explicit in the statutory language. An individual petitioning for appointment of a guardian, for

example, may, at the same time, seek limitations to that appointment. 17  See **996  G.L. c. 190B, § 5–303 (a ) (petition
to appoint guardian may seek “a determination of incapacity, in whole or in part, and the appointment of a guardian,
limited or general”).

15 Indeed, the form promulgated by the Probate and Family Court for litigants to use in petitioning to limit an existing
guardianship of an incapacitated adult allows a “person interested in the welfare” of an incapacitated person to file such a
petition. See Probate and Family Court Guardianship and Conservatorship Form MPC 220.
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52 N.E.3d 988
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16 Pursuant to G.L. c. 190B, § 5–309 (a ), defining the powers, rights, and duties of a guardian,

“[a] guardian shall exercise authority only as necessitated by the incapacitated person's mental
and adaptive limitations, and, to the extent possible, shall encourage the incapacitated person
to participate in decisions, to act on his own behalf, and to develop or regain the capacity to
manage personal affairs. A guardian, to the extent known, shall consider the expressed desires
and personal values of the incapacitated person when making decisions, and shall otherwise act
in the incapacitated person's best interest and exercise reasonable care, diligence, and prudence. A
guardian shall immediately notify the court if the incapacitated person's condition has changed so
that he or she is capable of exercising rights previously limited.”

17 The right to intervene to limit a particular aspect of a guardianship does not, by contrast, extend to participation in the
proceeding as a whole. As noted, the removal or appointment of a guardian is governed by other statutory provisions. See
G.L. c. 190B, §§ 5–303 (a ), 5–311 (a ).

[9]  b. Whether the grandfather is an “interested person.” Because the motion judge determined that the grandfather
was not an “interested person” within the meaning of G.L. c. 190B, § 5–306 (c ), he did not reach any determination
on the question of the grandfather's and B.V.G.'s interests. We conclude that, based on undisputed facts in the record,
the grandfather has demonstrated an interest in B.V.G.'s welfare sufficient to establish that he is an *325  “interested
person” within the meaning of G.L. c. 190B, § 5–306 (c ).

The grandfather specifically asserted in his motion to intervene that B.V.G. has expressed her interest in having a
relationship with him, an interest he reciprocates. Indeed, both B.V.G.'s expressed interest in maintaining a relationship
with her grandfather, and the grandfather's ongoing interest in her welfare, are at this point undisputed. Although the
father questioned in his brief whether B.V.G. had expressed an interest in a relationship with the grandfather, at oral
argument he conceded that she had. Nothing in the record before us indicates that increased contact between B.V.G. and
her grandfather would be harmful, and the record reflects that the grandfather has an interest in advocating on B.V.G.'s
behalf to limit the guardianship.

The judge noted that the father, as temporary guardian, disagreed with the idea of B.V.G. having any relationship with
the grandfather, and the father concedes that he has restricted that relationship. Although G.L. c. 190B, § 5–309 (a ),
requires a guardian to “consider the expressed desires and personal values of the incapacitated person when making
decisions,” the father has maintained consistently that, as guardian, absent an express limitation on his authority, he

may restrict B.V.G.'s relationship with her grandfather, because he has the authority to do so. 18  The record, therefore,
supports the conclusion that the grandfather is an “interested person” pursuant to G.L. c. 190B, § 5–306 (c ).

18 The motion judge, agreeing with the father's view as to this, commented that the grandfather's petition “derogates Father's
authority” as the “lifestyle standard bearer for [B.V.G.] pursuant to Troxel v. Granville, 530 U.S. 57 [120 S.Ct. 2054, 147
L.Ed.2d 49] (2000),” a case applicable to parents' control over their minor children.

The father argues that intervention in the guardianship proceeding is not appropriate because the grandfather has no
right to intervene under Mass. R. Civ. P. 24(a), which generally focuses on the intervener's interests, while a guardianship
proceeding focuses on the interests of the incapacitated person. He argues also that the grandfather has no due process

right to intervention, and that the judge did not err in denying permissive intervention. 19

19 As stated, see note 13, supra, on appeal the grandfather does not pursue any argument relative to permissive intervention, and
because of the result we reach, we do not address it.

The father's argument that the grandfather is not entitled to intervene misconstrues the meaning of G.L. c. 190B, § 5–
306 (c ). *326  As her temporary guardian, the father properly may argue at a hearing on limiting the guardianship
that B.V.G.'s best interests do not include a relationship with her grandfather. As discussed supra, however, the father's
argument that the **997  grandfather's intervention is not proper does not take into account the plain language of G.L.
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52 N.E.3d 988
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c. 190B, § 5–306 (c ), which, on its face, entitles an “interested person,” one we have concluded is interested in the welfare
of the incapacitated person, to intervene to limit a guardianship.

[10]  c. Adequacy of representation. After concluding that the grandfather was an “interested person,” the Appeals
Court affirmed the denial of the grandfather's motion on the ground that B.V.G.'s interests were adequately represented
by her counsel and the newly appointed guardian ad litem. See Guardianship of B.V.G., 87 Mass.App.Ct. 250, 258–
259, 27 N.E.3d 842 (2015). General Laws c. 190B, § 5–306 (c ), however, protects an interested person's interest in
advocating on behalf of an incapacitated person's right to the most appropriately limited guardianship, regardless
whether the incapacitated person is already represented. The provision authorizes a court to limit a guardianship “on its
own motion or on appropriate petition or motion of the incapacitated person or other interested person.” This language
unambiguously grants an “interested person” an equal and unconditional right to petition to limit the guardianship,

along with that of the incapacitated person. 20

20 During argument before us, the parties expressed uncertainty regarding the proper procedure for seeking intervention pursuant
to G.L. c. 190B, § 5–306 (c ). General Laws c. 190B, § 5–306 (c ), affords an “interested person” a statutory right to proceed
by motion to intervene in an ongoing guardianship proceeding, to seek to limit the guardianship. Such a motion to intervene
may be brought under Mass. R. Civ. P. 24(a); once a judge has determined, however, that the movant is an “interested
person” within the meaning of G.L. c. 190B, § 5–306 (c ), as a practical matter, the interested person's ability to vindicate that
interest will be impeded if the individual is not allowed to intervene. Where there is no pending petition for guardianship,
a person seeking to limit an existing guardianship should file a petition using Probate and Family Court Guardianship and
Conservatorship Form MPC 220.

[11]  Nothing in the statutory language, or in its legislative history, suggests that an interested person must establish that
an incapacitated person is not already adequately represented before being permitted to intervene to limit a guardianship.
In adopting the Uniform Probate Code in 2008, and G.L. c. 190B, § 5–306, in particular, the Legislature was aware that a
court may appoint *327  both an attorney and a guardian ad litem for an incapacitated person, pursuant to G.L. c. 190B,
§ 5–106 (a ) and (b ), if the court determines that the person's interests are not adequately represented, but nevertheless
provided an “interested person” the ability to file a motion seeking to limit a guardianship.

Moreover, the language of G.L. c. 190B, § 5–311 (b ), relating to the removal or resignation of a guardian and termination
of incapacity, and the comments accompanying that language in the Uniform Probate Code, see Uniform Probate Code
art. V prefatory note, 8 U.L.A. (Part III) 19 (Master ed.2013), further indicate a legislative preference for encouraging
an incapacitated person and other “interested person[s]” to advocate to the court to safeguard the liberty interests of the
incapacitated person. General Laws c. 190B, § 5–311 (b ), provides:

“The incapacitated person or any person interested in the welfare of the incapacitated person
may petition for an order that the person is no longer incapacitated and for termination of the
guardianship. A request for an order may also be made informally to the court.”

The comment accompanying this language in the Uniform Probate Code states:

**998  “The provisions of subsection (b ) were designed to provide another protection against the
use of guardianship proceedings to secure a lock-up of a person who is not capable of looking out
for his or her personal needs. If the safeguards imposed at the time of appointment fail to prevent
an unnecessary guardianship, subsection (b ) is intended to facilitate [an incapacitated person's]
unaided or unassisted efforts to inform the court that an injustice has occurred as a result of the
guardianship.”

Uniform Probate Code prior § 5–311 comment, 8 U.L.A. (Part III) 198 (Master ed.2013).
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[12]  Thus, the Massachusetts implementation of the Uniform Probate Code encourages a broad right of advocacy
in favor of an incapacitated person's protected interest in a limited guardianship. Once a judge has concluded that a
proposed intervener is an “interested person,” therefore, nothing more is required to establish that person's entitlement
to intervene as of right.

*328  3. Conclusion. The judgment denying the grandfather's motion to intervene is reversed. The matter is remanded
to the Probate and Family Court for further proceedings in the pending petition for permanent guardianship, consistent
with this opinion.

So ordered.
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137 A.D.3d 602
Supreme Court, Appellate Division, First Department, New York.

In re HENRY PHIPPS PLAZA SOUTH ASSOCIATES, Petitioner–Respondent,
v.

Judith QUIJANO, et al., Respondents–Appellants.

March 22, 2016.

Attorneys and Law Firms

William E. Leavitt, New York, for appellants.

Gutman, Mintz, Baker & Sonnenfeldt, LLP, New Hyde Park (Arianna Gonzalez–Abreu of counsel), for respondent.

Opinion
Order of the Appellate Term of the Supreme Court, First Department, entered December 1, 2014, which, in this summary
holdover proceeding, affirmed a judgment of the Civil Court, New York County (Peter M. Wendt, J.), entered August 6,
2012, after a nonjury trial, awarding possession of the subject apartment to petitioner landlord, unanimously reversed,
on the law, without costs, the judgment of possession vacated and the proceeding dismissed with prejudice, based upon
the reasoning set forth in the dissenting opinion of Schoenfeld, J. at Appellate Term (45 Misc.3d 12, 993 N.Y.S.2d 428
[2014] ).

SWEENY, J.P., RENWICK, MOSKOWITZ, GISCHE, JJ., concur.
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45 Misc.3d 12
Supreme Court, Appellate Term, First Department, New York.

HENRY PHIPPS PLAZA SOUTH ASSOCIATES LTD., PARTNERSHIP, Petitioner–Landlord–Respondent,
v.

Judith QUIJANO, Respondent–Tenant–Appellant,
and

David Bone, Respondent–Tenant,
and

Jose Heredia and Oswaldo Alvez, Respondents–Undertenants.

Aug. 5, 2014.

Synopsis
Background: Landlord brought holdover summary proceeding against tenants and under tenants. After a nonjury trial,
the Civil Court of the City of New York, New York County, Peter M. Wendt, J., entered judgment awarding possession
to landlord. Tenant appealed.

Holding: The Supreme Court, Appellate Term, held that penalty of termination of tenancy was not disproportionate to
tenants' misconduct in intentionally misrepresenting household income on annual Section 8 recertifications.

Affirmed.

Schoenfeld, J., filed dissenting opinion.

West Headnotes (1)

[1] Landlord and Tenant Fraud in obtaining lease

Penalty of termination of the tenancy was not disproportionate to tenants' misconduct in intentionally
misrepresenting their household income on annual Section 8 recertifications; tenant's argument that the
misrepresentation was short-lived and the underreporting of income de minimus was belied by the credited trial
testimony of a Department of Housing and Urban Development (HUD) inspector.

Cases that cite this headnote
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**428  William E. Leavitt, New York City, for appellant.
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Gutman, Mintz, Baker & Sonnenfeldt, P.C., New Hyde Park (Arianna Gonzalez-Abreu of counsel), for Henry Phipps
Plaza South Associates Ltd., Partnership, respondent.

Present: LOWE, III, P.J., SCHOENFELD, HUNTER, JR., JJ.

Opinion

PER CURIAM.

*13  Final judgment (Peter M. Wendt, J.), entered August 6, 2012, affirmed, with $25 costs.

The trial court's fact-laden determination that tenants intentionally misrepresented their household income on
annual Section 8 recertifications finds ample support in the record and, indeed, is not now challenged by tenant-
appellant on sufficiency or weight of the evidence grounds. Nor is the penalty of termination of the tenancy
disproportionate to tenants' misconduct, particularly in this **429  case, where tenant-appellant's present argument that
the misrepresentation was short-lived and the underreporting of income de minimus, was not raised at trial and, in fact,
was contrary to tenants' (ultimately discredited) trial testimony that no violation occurred. Moreover, tenant-appellant's
current claim that the unlawful occupant vacated the premises in April 2011 is belied by the credited trial testimony of the
HUD inspector. “A vital public interest underlies the need to enforce income rules pertaining to public housing ... The
deterrent value of eviction ... is clearly significant and supports the purposes of the limited supply of publicly-supported
housing” (see Matter of Perez v. Rhea, 20 N.Y.3d 399, 960 N.Y.S.2d 727, 984 N.E.2d 925 [2013] ).

Tenant-appellant's remaining arguments are unpreserved for appellate review, and, in any event, are unavailing.

I concur.

SCHOENFELD, J. (dissenting).
I agree with the majority that the deterrent value of eviction, where a tenant intentionally misrepresents her household
income on a Section 8 recertification, supports the purpose of the limited supply of public-supported housing.

Nevertheless, we cannot simply reach the “right” result heedless of crucial safeguards. Our society can sooner tolerate
an arguably “undeserving” tenant than to ignore due process.

Here, landlord failed to follow the proper HUD procedures before attempting to terminate the long-term (40– *14
plus year) tenancy of the then pro se appellant, Ms. Quijano. Landlord did not provide Ms. Quijano with notice of the
possibility of eviction based on fraud, nor did it afford this unrepresented tenant with the opportunity to respond prior
to commencement of eviction proceedings as was required by HUD rules. This “eviscerated the procedural safeguards
intended to prevent improper termination.” See Kingsbridge Ct. Assoc., L.P. v. Hamlette, 25 Misc.3d 1238(A), 2009 WL
4724253 (Civ.Ct., Bronx County 2009).

The Department of Housing and Urban Development (HUD)requires that owners of buildings with tenants who receive
federal subsidies, including Section 8 tenants, must follow mandatory written procedures before they may seek evictions.
(see HUD Handbook 4350.3: Occupancy Requirements of Subsidized Multifamily Housing Programs [hereinafter HUD
Handbook] ). These procedures preserve low income tenants' due process rights by ensuring that they “have received
proper notice and an opportunity to respond” before being evicted (HUD Handbook § 8–1). According to the HUD
Handbook, when fraud is suspected, before initiating eviction proceedings the Owner must:
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1) Conduct a pre-termination investigation—The owner must do an independent investigation and document the proof
of the allegations prior to initiating any termination proceedings based on fraud (HUD Handbook § 8–18C [1] ). This
investigation should include determining whether the fraud was intentional-whether “the tenant knowingly provided
inaccurate or incomplete information” (HUD Manual § 818E[3] ).

2) Notify the tenant in writing and give him/her an opportunity to be heard—If the owner is able to document the fraud,
it then must notify the tenant in writing concerning the suspected fraud and what information it believes has been
incorrectly provided. In the letter, the owner must advise the tenant of the opportunity to meet with a representative of
the landlord who was not involved in the investigation within 10 **430  days and of the possibility of the termination
of tenancy (HUD Handbook § 8–18D).

3) Issue a final decision—Within 10 days of the meeting, the owner must give the tenant written notice of its final
decision, which must be based solely on the facts presented and discussed at the meeting with the tenant (HUD
Handbook § 8–18D[2][c] ).

Only after the owner follows these steps and determines that the tenant has committed intentional fraud with regard
to his or her Section 8 tenancy is the “authorized course of action” to *15  seek termination of the tenancy (HUD
Handbook § 8–19 D[1]; see Green Park Assoc. v. Inman, 121 Misc.2d 204, 205, 467 N.Y.S.2d 500 (Civ.Ct., Kings County
1983) (finding HUD Handbook procedures were intended to be mandatory not advisory); Impac Assocs. Redevelopment
Co. v. Robinson, 9 Misc.3d 1065, 1067, 805 N.Y.S.2d 253 (Civ.Ct., N.Y. County 2005) (holding that owner of subsidized
housing “must follow the pretermination procedures” set out in the HUD Handbook before terminating a tenancy based
on fraud).

The record is clear in this case that landlord did not follow these procedures. At trial a representative of the landlord's
managing agent, Ms. Rubinton, testified extensively as to the steps landlord took prior to filing the petition. As part
of its testimony, landlord introduced into evidence a letter from the HUD's Office of Inspector General (OIG), dated

June 23, 2011, stating that it had information indicating that Ms. Quijano 1  “failed to report an unauthorized occupant
during her annual certification” (R208). The letter, however, further states that OIG, being “an investigative agency
in nature” makes no recommendations, but requests that landlord review the information and “consider what, if any,
action you deem appropriate” (R208).

1 Although Ms. Quijano's son, Mr. Bone, appears to be on the apartment lease and is a party to this case, the letter makes
no mention of him.

Pursuant to the requirements of the HUD Handbook, at this point if landlord suspected fraud and planned to terminate
the tenancy on this basis, it was required to begin an independent investigation of the fraud allegations to determine if
Ms. Quijano's actions were “intentional” as set forth above. However, the record is devoid of any evidence that landlord
launched such an investigation. Instead, Ms. Rubinton testified only that her “staff began to look into the allegations”
and that they terminated the subsidy (R85–86). As part of her testimony, Landlord's attorney offered into evidence a July
18, 2011 letter from landlord to Ms. Quijano, stating that HUD “is requesting a termination of the subsidy” and that she
will be charged “market rent” beginning August 1, 2011 (R264 [emphasis added] ). It asks Ms. Quijano to contact the
management office to set up an appointment to discuss the matter further. Notably, there was no mention of suspected
fraud or of the possibility that the tenancy itself would be terminated (R121). Nor did the letter advise Ms. Quijano of
the opportunity to meet with a representative of the landlord who was not involved in the investigation within 10 days as
required by HUD. Instead, the record, *16  which includes a rent ledger introduced into evidence by landlord's attorney,
shows that landlord began charging Ms. Quijano the higher rent and continued to do so for nearly eight months before
initiating eviction proceedings (R90–97, 265–269).
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Ms. Rubinton, despite being asked at trial what actions were taken after termination of the subsidy and prior to eviction
**431  proceedings being commenced, provided no information as to any independent investigation conducted by

landlord pertaining to suspected fraud as HUD required. On the contrary, she merely testified that she “reviewed the
file” and instructed counsel to serve a notice of termination prior to commencing eviction proceedings (R96–97).

While landlord's letter to Ms. Quijano may have satisfied HUD regulations for termination of the Section 8 subsidy
assistance based on the finding that Ms. Quijano had an unauthorized occupant in her apartment (see HUD Regulations
chapter 8–6), that is not the relevant issue here. What is important here is that landlord's correspondence with Ms.
Quijano fell far short of what was required to terminate her long-standing tenancy for material noncompliance of the
lease based on fraud, the theory relied upon by the trial court in rendering its decision. There is no evidence that after
termination of the subsidy, Ms. Quijano was given notice that landlord was investigating suspected fraud, or that it
planned to evict her on that basis. Nor was she given the opportunity to meet with landlord's representatives to discuss
such allegations or to present her objections prior to receiving the eviction notice.

The record thus shows that landlord, based upon its own agent's testimony and submitted exhibits, failed to distinguish
the less stringent HUD requirements for terminating Section 8 benefits from the more significant prerequisites
for terminating the tenancy. Further, the record reflects landlord's inability to prove compliance with the latter
pretermination procedures, an issue which should and can be determined on this appeal.

Where, as here, Ms. Quijano “does not allege new facts, but rather raises a legal argument” which appears on the face
of the record, “the matter is reviewable” (Chateau D' If Corp. v. City of New York, 219 A.D.2d 205, 209, 641 N.Y.S.2d
252 [1st Dept.1996]; Allstate Ins. Co. v. Perez, 157 A.D.2d 521, 523, 549 N.Y.S.2d 713 [1st Dept.1990]; DeRosa v. Chase
Manhattan Mtge. Corp., 10 A.D.3d 317, 319, 782 N.Y.S.2d 5 [1st Dept.2004] [An appellate court “has authority to
reach the merits of an argument first made on appeal ... when the argument is clearly supported by facts already in the
record”] ). So *17  long as an “issue is determinative,” and there is a sufficient record, an appellate court can “consider
a new legal argument raised for the first time” on appeal (see Facie Libre Assoc. I, LLC v. SecondMarket Holdings, Inc.,
103 A.D.3d 565, 961 N.Y.S.2d 44 [1st Dept.2013]; Vanship Holdings Ltd. v. Energy Infrastructure Acquisition Corp., 65
A.D.3d 405, 408, 884 N.Y.S.2d 24 [1st Dept.2009].)

In any event, where a tenant's fundamental due process rights are involved, the issue can always “in the interest of
justice” be reviewed by this Court (see Santos v. National Retail Transp., Inc., 87 A.D.3d 418, 928 N.Y.S.2d 21 [1st
Dept.2011] [reviewing “in the interests of justice” an argument that defendant failed to preserve, where the lower court's
error was “fundamental”]; Wong v. Coughlin, 138 A.D.2d 899, 900, 526 N.Y.S.2d 640 [3d Dept.1988] [entertaining “in
the interest of justice” a due process claim, despite the appeal not being timely]; see also People v. Finch, 23 N.Y.3d 408,
991 N.Y.S.2d 552, 2014 WL 1883961 [2014] [the preservation standard “should be so designed as to keep unjust results
to a minimum”] ).

Under the circumstances, I would reverse and dismiss the holdover petition.

THIS CONSTITUTES THE DECISION AND ORDER OF THE COURT.

All Citations

45 Misc.3d 12, 993 N.Y.S.2d 428, 2014 N.Y. Slip Op. 24229
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400 Mass. 806
Supreme Judicial Court of Massachusetts,

Suffolk.

1 Massachusetts Coalition for Basic Human Needs, Celeste Freeman, Kathy Goodwin, and Candy Heyser. Other women
have been permitted to intervene as plaintiffs from time to time.

MASSACHUSETTS COALITION FOR the HOMELESS & et al. 1

v.

SECRETARY OF HUMAN SERVICES & et al. 2

2 The Commissioner of Public Welfare. The Governor was named as a defendant. The action was dismissed as to him, and
the plaintiffs have not challenged that ruling.

Argued May 7, 1987.
|

Decided Aug. 18, 1987.

Recipients of aid to families with dependent children brought action seeking declaratory and injuntive relief due to failure
of state program to pay benefits sufficient to enable parents to raise their children in their own homes. After proceedings
before the Superior Court Department, Charles M. Grabau, J., case was transferred to the Supreme Judicial Court for
County of Suffolk, O'Connor, J. The Supreme Judicial Court, Wilkins, J., held that: (1) Department of Public of Welfare
did not have authority to fix AFDC standard of need; (2) Department had obligation to advise legislature whenever
Department concluded that AFDC funds were not sufficient to permit it to pay benefits sufficient to enable parents to
raise their children in their own homes; and (3) Department had statutory obligation to provide aid sufficient to permit
AFDC recipients to live in homes of their own, not in temporary housing.

Ordered accordingly.

West Headnotes (6)

[1] Public Assistance State Plans and Conformity to Federal Standards

If state elects to participate in program of aid to families with dependent children, it must comply with federal
requirements as condition to obtaining reimbursement of percentage of its AFDC payments.

1 Cases that cite this headnote

[2] Public Assistance Conformity with eligibility and benefit standards

Department of Public Welfare does not have authority to fix AFDC standard of need in its budgets of assistance.
M.G.L.A. c. 18, § 2(B)(g); c. 29, § 7L; c. 118, § 2.

3 Cases that cite this headnote

[3] Public Assistance Authority, powers, and duties
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Statute prohibiting legislature from passing lawmaking appropriation for expenses of Commonwealth to
contain provisions on any other subject matter did not forbid legislature from fixing AFDC standard of need
in subsequent fiscal year on grounds that another statute obligated Department of Public Welfare to formulate
standard budget of assistance. M.G.L.A. c. 18, § 2(B)(g); c. 29, § 7L.

9 Cases that cite this headnote

[4] Public Assistance Conformity with eligibility and benefit standards

Public Assistance Federally Assisted Aid for Families

Despite legislature's assumption of determination of AFDC standard of need, Department of Public Welfare
had duty to formulate standard budget of assistance reflecting cost to parent of bringing up his or her children
in his or her own home. M.G.L.A. c. 18, § 2(B)(g).

3 Cases that cite this headnote

[5] Public Assistance Reporting requirements;  records

Public Assistance Federally Assisted Aid for Families

Public Assistance Amount of Assistance

If Department of Public Welfare concludes that funds appropriated for AFDC purposes are insufficient to
permit it to furnish level of financial aid to permit parents to bring up their children in their own homes,
Department has obligation to bring its inability to comply with payment level to attention of legislature and to
ask that it appropriate adequate sum or that it provide some other solution to dilemma. M.G.L.A. c. 18, § 2.

11 Cases that cite this headnote

[6] Public Assistance Amount of Assistance

Department of Public Welfare has obligation to provide aid sufficient to permit AFDC parents to live in
home, and not simply to provide accommodations to AFDC parents in hotels, motels, and emergency shelters.
M.G.L.A. c. 18, § 2.

3 Cases that cite this headnote
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Scott P. Lewis, Boston, and Rebecca P. McIntyre, for The Massachusetts Council **605  of Churches & others, amici
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Gene K. Landy, Boston, for Massachusetts Committee for Children and Youth, amicus curiae submitted a brief.

Before *806  HENNESSEY, C.J., and WILKINS, ABRAMS, NOLAN and LYNCH, JJ.
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Massachusetts Coalition for Homeless v. Secretary of Human..., 400 Mass. 806 (1987)

511 N.E.2d 603, 56 USLW 2158

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3

Opinion

WILKINS, Justice.

In December, 1985, the plaintiffs filed a complaint seeking declaratory and injunctive relief as to the failure of the
Massachusetts program of Aid to Families with Dependent Children (AFDC) to pay benefits sufficient to enable parents
to raise their children in their own homes.

The plaintiffs sought a declaration that then current AFDC payments did not reflect the level of needed AFDC assistance
which, they contend, the Commissioner of Public Welfare (commissioner) must determine annually pursuant to G.L.
c. 118, § 2 (1984 ed.), and G.L. c. 18, § 2(B)(g ) (1984 ed.). They also sought an injunction directing the defendants to
increase the AFDC standards of assistance for AFDC beneficiaries *808  to reflect the requirements of G.L. c. 118, § 2,
and G.L. c. 18, § 2(B)(g ), and then to take steps to be able to make AFDC payments equal to the appropriate standards
of assistance. At the heart of the plaintiffs' grievance is the argument that many families receiving AFDC assistance are

or may become homeless because AFDC grants are insufficient to permit them to afford adequate housing. 3

3 We summarize facts shown in the record derived from statements of the Department of Public Welfare (department) or
statements with which the department agrees.

Homelessness among families in Massachusetts appears to be increasing. Family homelessness is relatively recent as a major
phenomenon. In 1985, 75% of the homeless were in families. Eighty per cent of homeless families rely on AFDC as their sole
source of support. The department has estimated that in fiscal year 1987, 3,000 homeless families will seek its assistance.
The department recognizes that families on AFDC face much higher expenses than the amounts provided by their AFDC
grants. While in 1970 the value of the maximum cash and food benefits that an AFDC family of four received was 120% of
the Federal poverty line, in 1986 the benefits were 18% below the poverty line. The department recognizes that, as a result
of inadequate grant levels, most AFDC families lack “adequate income to compete successfully for housing in the tight,
private housing market,” and those who lose their homes “face a nearly impossible task in finding a new place to live.”
Many AFDC recipients are forced to spend a disproportionate amount of their grants on housing (an average of 70% by
the department's estimate), and they often fall behind on their rent and fuel bills and may become homeless.
The department has described the serious consequences that result from the underfunding of the basic AFDC grant as
follows: “For the nearly 90% of AFDC families ... whose only source of income is the monthly grant, the dangers of living on
an inadequate grant are acute, creating a dangerous climate of poverty and family instability in which a number of problems
threaten the well-being of parents and children. These problems include: increased risks of homelessness and destitution ...;
malnutrition and other health problems, especially stunted growth among children, low birth weights, increased dangers of
infant mortality and ill health, and dangers to pregnant women; and family stress, including the danger of child and spouse
abuse and neglect.” Fiscal year 1986 Special Report on Benefits, Department of Public Welfare.

After considerable discovery, the plaintiffs moved in May, 1986, for a preliminary injunction (1) ordering that the
commissioner formulate “an AFDC standard budget of assistance, pursuant to G.L. c. 18, § 2(B)(g ), consistent with the
command *809  of G.L. c. 118, § 2, that AFDC benefits be sufficient to enable parents to bring up their children properly
in their own homes” and (2) directing the defendants “to pay, or take whatever steps are necessary to enable them to pay,
AFDC benefits sufficient to enable parents to bring up their children properly in their own homes.” On June 26, 1986,
a Superior Court judge entered certain rulings and interlocutory orders, **606  granting partial relief to the plaintiffs.
He declined to enter any order at that time concerning the payment of benefits or the taking of steps to enable certain
payments to be made. He declared, however, that the current level of AFDC benefits did not meet the mandate of G.L.
c. 118, § 2 (“[t]he aid furnished shall be sufficient to enable such parent to bring up such child or children properly in
his or her own home”). He further declared that the Department of Public Welfare (department) had an annual duty
pursuant to G.L. c. 18, § 2(B)(g ) and G.L. c. 118, § 2, to review “the adequacy of the A.F.D.C. standards of assistance in
light of the costs, among other items, of housing A.F.D.C. families in their own homes.” He ordered the commissioner
to formulate “a revised standard of assistance” which would comply with that statutory mandate.
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Massachusetts Coalition for Homeless v. Secretary of Human..., 400 Mass. 806 (1987)

511 N.E.2d 603, 56 USLW 2158
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On August 29, 1986, the commissioner served a notice of compliance accompanied by a report entitled “Report on
Standard Budgets of Assistance and Efforts in the Commonwealth to Assist Families Receiving Aid to Families With
Dependent Children.” The report asserted in a footnote that the Standard Budgets of Assistance formulated pursuant
to G.L. c. 18, § 2(B)(g ), were neither standards of AFDC payments nor standards of AFDC need under Federal or State
law. The principal issue before this court arises because the parties disagree on this very point. The plaintiffs say that the
commissioner's determination of a standard budget or budgets pursuant to G.L. c. 18, § 2(B)(g ), and G.L. c. 118, § 2, has
major significance in the operation of the AFDC program. The defendants deny this. We shall return to this question.

On December 8, 1986, the plaintiffs sought further relief, moving for an order that the defendants develop “a plan for
legislative appropriation requests sufficient at least to raise *810  AFDC grants to the level of the standard budgets of
assistance” submitted by the commissioner in August, 1986, and that the defendants request the Governor to submit a
request for a supplemental appropriation for fiscal year 1987. After a hearing, the judge entered further interlocutory
orders on January 5, 1987. He directed that, if any of the individual plaintiffs and their families had been in hotels, motels,
or emergency shelters for more than ninety days, the commissioner should provide them with nontransient housing
and, if subsidized public housing or certain subsidies were not available, the commissioner should spend AFDC funds
to obtain housing in the private rental market. Effective thirty days from his order, (1) the department was enjoined
from placing AFDC families in hotels, motels and emergency shelters for more than a total of ninety days and (2) the
commissioner was ordered to expend funds to provide sufficient assistance for those families to obtain public housing
or other nontransient housing. The judge also ordered the commissioner “to raise the level of AFDC benefits according
to its [sic ] revised budgetary standards.”

The defendants immediately sought relief from the judge's order of the previous day, by filing a petition in the Supreme
Judicial Court for the County of Suffolk (single justice session). The petition, purportedly under G.L. c. 231, § 118,
first par. (1984 ed.), sought relief from the judge's order, which the defendants construed as directing “them to pay
[AFDC] benefits at levels substantially in excess of the levels specifically established by the Legislature.” The defendants
also sought the transfer of the Superior Court action to the single justice session (G.L. c. 211, § 4A [1984 ed.] ), and a
reservation and report of the case to the full bench.

On the following day, January 7, 1987, the plaintiffs filed an opposition to the defendants' petition, stating that they had
sought clarification of the judge's interim order of January 5. In their motion to clarify the interim order, the plaintiffs
disclaimed any right to require an immediate increase in the level of AFDC payments, but rather they interpreted the
judge's order to “raise the level of AFDC benefits” as one requiring the defendants to use all available means to secure
the funds *811  **607  necessary to pay benefits at the level of the revised budgetary standards. The Superior Court
judge held a hearing on that same day to consider the request for clarification of his interim order of January 5.

On March 4, 1987, the judge issued an order of clarification. He appears to have ordered the department to raise the level
of benefits (payments), by an amount it was to determine, to coincide with the revised standard budgets of assistance
the commissioner described in his August, 1986, report, but he stayed the immediate effectiveness of this aspect of his
order. He reaffirmed his conclusions about barring the use of transient housing for more than ninety days and vacated
an earlier stay of his January 5, 1987, interim order in this respect.

The defendants promptly renewed their petition for relief before a single justice of this court. The parties stipulated to
certain facts and agreed to the reservation and report of the Superior Court action to the full court by the single justice,
if he should transfer it to the single justice session. The single justice transferred the Superior Court action, reserved and
reported the case, and stayed the Superior Court judge's orders pending review. We treat the single justice's action as a
report of the propriety of the various interim orders.

We have before us the lawfulness of the judge's interim orders. We shall consider them only to the extent that they are

challenged by the defendants and defended by the plaintiffs. 4  We thus will not consider aspects of the judge's order that
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either the plaintiffs do not defend or the defendants do not challenge. The plaintiffs are not arguing here, for example,
that the order properly could and does direct the immediate payment of AFDC benefits across the board at levels in
excess of the level established by the Legislature in its 1987 fiscal year budget. The defendants' concern, expressed in their
brief, that the judge's order violated separation of powers principles, expressed in art. 30 of the Declaration of Rights,
by ordering the expenditure of funds without prior appropriation will be *812  met by vacating the order and directing
the entry of declaratory and injunctive relief consistent with this opinion.

4 Neither party objects to consideration of the issues before us on a record developed before trial largely on affidavits.

Similarly, the defendants do not object to the direction in the judge's June 26, 1986, order that the commissioner should
annually review the department's standard (or standards) of assistance pursuant to G.L. c. 18, § 2(B)(g ). What the
product of that annual review must be and what effect, if any, it may have on the operation of the AFDC program are
issues which we must resolve in this proceeding.

We conclude that (1) the Legislature has established the AFDC standard of need in recent budgets and that the
department acting under G.L. c. 18, § 2(B)(g ), has not; (2) the department nevertheless has an annual duty under G.L. c.
18, § 2(B)(g ) to review its budgets of assistance; (3) the department has an obligation to advise the Legislature whenever
the department concludes the AFDC funds are not sufficient to permit it to provide the level of financial aid described
in G.L. c. 118, § 2; (4) the department is directed by G.L. c. 118, § 2, to provide aid sufficient to permit AFDC recipients
to live in homes of their own; and (5) there should be further proceedings concerning the declaratory or injunctive relief
which may be appropriate as to homeless AFDC families.

Before explaining our reasons for these conclusions, we shall describe the AFDC program, its provision for the
determination of standards of need and standards of payment for AFDC beneficiaries, and the Legislature's involvement,
or at least attempted involvement, in the process of determining those standards in recent years.

[1]  AFDC is a joint Federal and State program to provide financial assistance to needy families with dependent children.
See Shea v. Vialpando, 416 U.S. 251, 253, 94 S.Ct. 1746, 1750, 40 L.Ed.2d 120 (1974); **608  Martinez v. Commissioner
of Pub. Welfare, 397 Mass. 386, 389, 491 N.E.2d 1049 (1986). States have considerable discretion in setting standards
of need and in setting the level of benefits to be paid to those who meet those standards. See Shea v. Vialpando, supra;
Rosado v. Wyman, 397 U.S. 397, 408, 90 S.Ct. 1207, 1216, 25 L.Ed.2d 442 (1970); King v. Smith, 392 U.S. 309, 318–319,
88 S.Ct. 2128, 2134, 20 L.Ed.2d 1118 (1968); Civetti v. Commissioner of Pub. Welfare, 392 Mass. 474, 476 n. 4, 467 N.E.2d
101 (1984). If a State elects to participate in the program, however, it must comply with Federal *813  requirements as
a condition to obtaining reimbursement of a percentage of its AFDC payments (concurrently about 50%). See Quern v.
Mandley, 436 U.S. 725, 728, 98 S.Ct. 2068, 2071, 56 L.Ed.2d 658 (1978); King v. Smith, supra, 392 U.S. at 316, 88 S.Ct.
at 2133; Martinez v. Commissioner of Pub. Welfare, supra.

The State must first establish “a yardstick for measuring who is eligible for public assistance” (Rosado v. Wyman, supra
), which is called the “standard of need” (King v. Smith, supra at 318, 88 S.Ct. at 2134). The standard of need is “the
amount deemed necessary by the State to maintain a hypothetical family at a subsistence level” Shea v. Vialpando, supra.
See Quern v. Mandley, supra, 436 U.S. at 737, 98 S.Ct. at 2075. Next, the State may, if it wishes, establish a separate,
lower “standard of payment,” limiting the amount it will pay (Rosado v. Wyman, supra, 397 U.S. at 413, 90 S.Ct. at 1218;
King v. Smith, supra, 392 U.S. at 318–319, 88 S.Ct. at 2134) as the maximum monthly grant for families of various sizes.

The department is charged with administering the AFDC program. G.L. c. 18, § 2 (1984 ed.). In Massachusetts the
amount of an AFDC grant is the amount of the standard of need reduced by a family's countable income but never more
than the maximum set by the standard of payment. 106 Code Mass.Regs. § 304.410 (1986). Until 1982, the standard of
need and the standard of payment were the same in this State. See ABCD, Inc. v. Commissioner of Pub. Welfare, 378
Mass. 327, 332, 391 N.E.2d 1217 (1979). In 1982 for the first time the Legislature provided in the annual budget that the
standard of need would exceed the standard of payment. St.1982, c. 191, line 4403–2000. This offered a work incentive
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because an AFDC family could earn countable income equal to the difference between its standard of payment and its

standard of need without any reduction in its AFDC payments. 5

5 The determination of the standard of need does more than establish a theoretical level of income the State deems necessary
for a family to subsist and below which it will be deemed needy. It is one determinant of eligibility for AFDC (and other)
public assistance benefits. See 45 C.F.R. § 233.20(a)(3)(xiii) (1986) (State plan must provide that no assistance unit will be
eligible for AFDC benefits in any month in which its income exceeds 185% of the State's need standard); G.L. c. 118E, §
1 (1984 ed.) (medical assistance benefits available to all persons eligible for financial assistance under G.L. c. 118). Under
current regulations, setting the standard of need higher than the standard of payment would affect the total AFDC payments
to be made in any year to families which have “countable” income. The standard of need, therefore, affects the pool of
those categorically eligible for AFDC benefits and may affect the allocation of benefits between those families which have
“countable” earnings and those which do not.

*814  The significant Massachusetts statutes are G.L. c. 18, § 2(B)(g ), and G.L. c. 118, § 2, first par. Section 2(B) states
the obligations of the department concerning the operation of public welfare financial assistance programs. Section 2(B)
(g ) requires the department to “formulate a standard budget of assistance, the adequacy of which shall be reviewed
annually.” The department's standard budget of assistance, determined under § 2(B)(g ), once was viewed as fixing the
standard of need for public assistance recipients.  Opinion of the Justices, 368 Mass. 831, 836–837, 333 N.E.2d 388 (1975).
For the purpose of establishing budgets of assistance, the first paragraph of G.L. c. 118, § 2, appearing in relevant part

in the margin, 6  provides the **609  standard. The department's aid to a parent must be sufficient to enable the parent
to bring up his or her child or children “properly in his or her own home.”

6 “The department shall aid a parent in properly bringing up, in his or her own home, each dependent child, but no aid shall
be granted, under this chapter, for, or on account of, any child unless the said child resides in the commonwealth.... The aid
furnished shall be sufficient to enable such parent to bring up such child or children properly in his or her own home, and
shall be in an amount to be determined in accordance with budgetary standards of the department, and shall be granted from
the date of application therefor.”

[2]  1. We reject the plaintiffs' argument that the standard of need for AFDC purposes is the standard set by the budgets
of assistance, formulated by the department under G.L. c. 18, § 2(B)(g ), and complying with the standard expressed in
G.L. c. 118, § 2. This argument says that by a general law the department has the authority to fix the AFDC standard
of need.

The fatal weakness in the plaintiffs' argument is their claim that the department fixes the standard of need for AFDC
purposes. Although it was once true, it has not been true in recent years. The Legislature has taken the task to itself in
annual *815  State budgets. For the fiscal year with which the Superior Court judge was concerned, the year which ended
June 30, 1987, the Legislature appropriated AFDC funds “provided, that the standard [of payment] shall be increased
[10%] as of [July 1, 1986] and rounded to the next whole dollar; provided further, that the need standard shall be raised
to the new payment standard.” St.1986, c. 206, line 4403–2000. What the Legislature did for fiscal year 1987 fits into a
pattern which it has followed in recent years, resulting in its determining the standard of need and leaving the department

with a task to perform under G.L. c. 18, § 2(B)(g ), which is unrelated to the AFDC standard of need. 7

7 There is no doubt that in recent years the Legislature has been using the State budget to fix the standard of need. See St.1979,
c. 559, § 2, amending line 4403–2000, increasing “the standard of need.” See also ABCD, Inc. v. Commissioner of Pub. Welfare,
378 Mass. 327, 338, 391 N.E.2d 1217 (1979), citing budgets enacted in 1976 and 1977 which the department construed as
increasing the standard of need by means of percentage increases in the basic grant.

For fiscal year 1983, the Legislature provided funds “[f]or a program of aid to families with dependent children; provided
that the standard of need shall be increased by [5% as of July 1, 1982]; provided, further, that the payment level shall be
ratably reduced to [95.24%] of said standard of need.” St.1982, c. 191, line 4403–2000. In subsequent years changes were
made in the same way to the standard of need and to the payment standard. See St.1983, c. 289, line 4403–2000; St.1984,
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c. 234, line 4403–2000. For fiscal year 1986, the Legislature increased the payment standard but not the standard of need.
St.1985, c. 140, line 4403–2000.
The budget recently adopted for fiscal year 1988 provides “that the standard shall be increased [7% as of July 1, 1987] ...;
provided further, that the need standard shall be raised to the new payment standard.” St.1987, c. 199, line 4403–2000.
The same provision states “that to recognize the special needs of recipients who must obtain private housing in the tight
Massachusetts housing market, a forty dollar per month rent allowance shall be paid to all households not residing in
public housing or subsidized housing, subject to federal reimbursement.” There are additional provisions concerning such
households if Federal reimbursement is not obtained. Id.

We are not concerned here with good legislative practice or with the undesirability of a system that buries language in the
budget which at least potentially conflicts with long-standing provisions of the General Laws. Here, the issue is whether
there is any bar to the use of the budget to establish the AFDC standard of need.

*816  The plaintiffs rely on G.L. c. 29, § 7L (1984 ed.), which is quoted in full in the margin. 8  The plaintiffs read § 7L to
forbid the determination of the AFDC standard of need in the State budget because that would be a provision on another
(nonappropriation) “subject matter,” in violation of § 7L. That section appears to be an impermissible attempt by one

Legislature to dictate to subsequent ones the way in which constitutionally permissible legislative processes may work. 9

Section 7L does not **610  have the force of a constitutional provision restricting particular provisions in a budget,
such as exists in some States. See, e.g., Brown v. Firestone, 382 So.2d 654, 663–664 (Fla.1980) (constitutional provision
that “[l]aws making appropriations for ... current expenses of the state shall contain provisions on no other subject” [art.
III, § 12, Florida Constitution (1968 Rev.) ] prohibits appropriations bills from changing or amending existing law on
subjects other than appropriations); Benjamin v. Devon Bank, 68 Ill.2d 142, 149, 11 Ill.Dec. 270, 368 N.E.2d 878 (1977)
(restrictions or qualifications in an appropriation bill which change substantive law violate constitutional provision that
“[a]ppropriation bills shall be limited to the subject of appropriations” [art. IV, § 8(d), 1970 Illinois Constitution] ).

8 “A law making an appropriation for expenses of the commonwealth shall not contain provisions on any other subject
matter. As used in this section, expenses of the commonwealth shall include expenses of the executive, legislative, and judicial
departments, interest, payments on the public debt, local aid, and other items of expense authorized or required by existing
law.”

9 In Lexington v. Commissioner of Educ., 393 Mass. 693, 473 N.E.2d 673 (1985), this court gave effect to St.1980, c. 580
(Proposition 2 ½) to invalidate action taken by a subsequent Legislature. In that case the Commissioner of Education did not
argue that the relevant aspect of St.1980, c. 580, was an impermissible attempt to limit constitutionally permissible conduct
of a subsequent Legislature.

Even if § 7L is binding on Legislatures subsequent to the one that enacted it, the plaintiffs have read it too broadly. It
applies only to any “appropriation for expenses of the commonwealth,” a term that is defined as expenses of running
the government, State debts, local aid, and other items of expense. That language does not include all appropriations,
and it does *817  not clearly include obligations to pay AFDC benefits. Moreover, the fixing of the AFDC standard
of need is not unambiguously a provision on a “subject matter” other than an appropriation. The AFDC standard of
need has a direct bearing both on the amount of money that will be needed to pay AFDC benefits in any year and on the

composition of the group who may receive AFDC benefits. It states limits on how appropriated funds may be used. 10

10 It is doubtful that the Governor could properly have used an item veto to eliminate the portion of the line item language which
set the AFDC standards of need. See Opinion of the Justices, 384 Mass. 828, 837–838, 428 N.E.2d 117 (1981); Attorney Gen.
v. Administrative Justice of the Boston Mun. Court Dep't of the Trial Court, 384 Mass. 511, 515, 427 N.E.2d 735 (1981). The
provisions concerning AFDC standards did “direct the way an appropriation is to be used or qualify the appropriation” (id.)
and thus would not be “separable and susceptible to an item veto” (id.). The test under § 7L, if it applies at all, might fairly be
the same one as that used to decide whether a budget provision is subject to an item veto.

[3]  We conclude, without resolving all uncertainties in the proper construction of § 7L, that § 7L did not forbid the
Legislature from taking the action it did in fixing the AFDC standard of need for fiscal year 1987 (or for fiscal year
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1988). Certainly various Legislatures in session since the enactment of § 7L in 1981 (St.1981, c. 690), have not interpreted
§ 7L as barring budget provisions (either as part of line items or as “outside sections”) bearing on a wide variety of
matters unrelated to appropriations. The meaning of § 7L is certainly ambiguous. Just as in appropriate circumstances
we have given deference to an administrative agency's interpretation of the meaning of a law to be administered by it
(Martinez v. Commissioner of Pub. Welfare, 397 Mass. 386, 392, 491 N.E.2d 1049 [1986]; Grocery Mfrs. of America, Inc. v.
Department of Pub. Health, 379 Mass. 70, 75, 393 N.E.2d 881 [1979] ), we defer to the Legislature's implied but consistent

interpretation of § 7L as not barring it from fixing the AFDC standard of need in the budget. 11

11 Because as a matter of State law, the department's determination of standard budgets of assistance under G.L. c. 18, § 2(B)(g
), in recent years has not been a determination of an AFDC standard of need, no Federal law requirements are significantly
involved in this case. Federal AFDC law incorporates by reference requirements established by State law (Everett v. Schramm,
772 F.2d 1114, 1119 [3d Cir.1985] ), but it does not impose any separate Federal requirement in determining an AFDC standard
of need, except to assure that the standard of need is not to be less than the standard of payment (see 45 C.F.R. §§ 233.20[a][2]
[i], [b][2] [1986] ) and to assure, as appears to be the case here, that the standard of need remains above the level required by 42
U.S.C. § 602(a)(23) (1982) (see Everett v. Schramm, supra at 1115, 1120; Bourgeois v. Stevens, 532 F.2d 799, 803 [1st Cir.1976] ).

*818  A declaration should be entered that the Legislature has fixed the AFDC standard of need in the budget.

**611  [4]  2. We conclude that, despite the Legislature's assumption of the determination of the AFDC standard of
need, the department still has a duty to perform under G.L. c. 18, § 2(B)(g ). This duty includes formulating a standard
budget of assistance which reflects the standard expressed in G.L. c. 118, § 2 (the cost to a parent of bringing up his or
her children “in his or her own home”). The annual review required by § 2(B)(g ) will provide a yardstick against which
to test the standards fixed by the Legislature.

In order to perform a meaningful annual review pursuant to § 2(B)(g ), the department should issue a written report
which will provide or permit a comparison in dollars between the standard budgets of assistance of each successive year
and which, as the department has done, will discuss the adequacy of AFDC grant levels in comparison with the standard
budget or budgets of assistance and with changes in the consumer price index.

A declaration of the department's annual duties under § 2(B)(g ) should be entered.

3. What we have said so far does not resolve the dilemma which confronts the department in dealing with the level of
authorized AFDC payments and its duty under G.L. c. 118, § 2. The plaintiffs contend that, because the AFDC standard
of payment fixed by the Legislature is substantially below the level of payment necessary to meet the standard of G.L. c.
118, § 2, determined by the department, the defendants have an obligation to seek additional funds from the Legislature
so that the department may provide aid sufficient to permit AFDC parents properly to bring up their children in their
homes. The plaintiffs *819  agree that the Legislature has lawfully fixed the AFDC standards of payment in the annual
budgetary process. It could be argued, therefore, that the Legislature has determined the AFDC payment level necessary
to satisfy the requirements of State law. On the other hand, the Legislature has not repealed the department's obligation
under G.L. c. 118, § 2, to “aid a parent in properly bringing up, in his or her own home, each dependent child,” and
to furnish financial aid which shall be sufficient to do so at a level that is “in accordance with budgetary standards of
the department.”

The defendants suggest that there is no continuing dilemma because the department's obligation under the first paragraph
of G.L. c. 118, § 2, to provide aid in an amount determined in accordance with the department's budgetary standards

was eliminated by the enactment in 1974 of the fourth paragraph of § 2. 12  The claim is that obligations under the first
paragraph depend entirely on the availability of funds. The fourth paragraph by its reference to appropriations seems
more likely directed at payment levels than at budgetary standards. In any event, we see no basis for concluding that the
fourth paragraph alters the aid which is required under the first paragraph of § 2.
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12 The fourth paragraph, added by St.1974, c. 623, § 3, reads as follows:

“Effective July first of every year, subject to appropriation, the department shall increase the total
budget of each eligible recipient, before taking into consideration any available income and resources,
by a percentage amount equal to the percentage rise in the United States Consumer Price Index for
January first of that year over the level of said index for January first of the previous year plus such
additional percentage amount as is recommended annually by the department and appropriated by
the general court.”

[5]  If in any year the department concludes that the funds appropriated for AFDC purposes are insufficient to permit it
to furnish that level of financial aid which § 2 directs it to provide, the department has an obligation to bring its inability
to comply with the payment level described in § 2 to the attention of the Legislature and to ask that it appropriate an

adequate sum or that it provide some other solution to the dilemma. 13  See *820  County Comm'rs of **612  Plymouth
v. State Superintendent of Bldgs., 383 Mass. 262, 267–268, 418 N.E.2d 616 (1981). If the Legislature on request has
declined to appropriate funds necessary to permit the commissioner and the department to fulfil their statutory duties,
the defendants would be discharged, for the time being and to that extent, of their obligation to comply with the level of
financial aid prescribed by § 2. See Blaney v. Commissioner of Correction, 374 Mass. 337, 342, 372 N.E.2d 770 (1978).

13 In determining whether it has sufficient funds to give financial assistance at the level required by § 2, the department may
consider the assistance provided to parents with dependent children not only through AFDC but also through other financial
assistance programs as well, such as food stamps, energy assistance, and public or subsidized housing.

It appears that, when it set the AFDC appropriation and the standard of payment for fiscal year 1988, the current
Legislature was aware, from the department's § 2(B)(g ) report of last August (and from other sources), of the inadequacies
of the level of AFDC payments tested against the statutory standard of G.L. c. 118, § 2. The defendants need do no more
than request a solution to the dilemma. This obligation is an annual one as long as the level of aid described in § 2 exceeds
the sum of the AFDC standard of payment fixed by the Legislature and any assistance provided by other programs.

Barring constitutional requirements (not involved here) or requirements of Federal law, 14  the Legislature controls the
extent to which it will perpetuate the inconsistency between G.L. c. 118, § 2, and the AFDC standard of payment.

14 The plaintiffs rely on the Federal law requirement that the State conform to its own law in determining AFDC standards.
Their other assertions based on Federal law seem to rest on no separate requirement of Federal law.

A declaration of the department's obligations should be made in accord with this discussion.

4. We discuss finally the judge's orders that no AFDC family remain more than ninety days in hotels, motels, or
emergency shelters. The judge ordered the commissioner to find nontransient housing for named individual plaintiffs
who had been in transient housing for more than ninety days, directing him, if necessary, “to expend AFDC funds
to enable them to secure such housing in the private rental market.” The Superior Court judge further enjoined the
department “from placing AFDC families in hotels, motels and emergency shelters for more than a total of ninety days.”
A single justice of this court stayed the effect of these orders.

*821  There is no question that homeless families entitled to AFDC present an especially acute problem. 15  We reject
the defendants' argument that the obligation of G.L. c. 118, § 2, to provide aid sufficient to enable an AFDC parent
to bring up a child “properly in his or her own home” really only means that the family should be kept together. The
statutory reference to one's own home means accommodations and circumstances which are normally associated with
a place of permanent residence. That has been the consistent view of what was intended in § 2. The words “properly in
their own homes” appeared in the seminal legislation in this Commonwealth establishing a special kind of aid for certain
mothers with dependent children. St.1913, c. 763, § 1. See 1913 House Doc. No. 2075, p. 41, Report of the Commission
on the Support of Dependent Minor Children of Widowed Mothers. See Cohasset v. Scituate, 309 Mass. 402, 409, 34
N.E.2d 699 (1941) (G.L. c. 118, § 2, concerns not only food, shelter, and necessities for a needy family, but also expresses
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Massachusetts Coalition for Homeless v. Secretary of Human..., 400 Mass. 806 (1987)

511 N.E.2d 603, 56 USLW 2158
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a manifest purpose “to have needy children brought up in homes of their own by relatives”). Today's emergency shelters
may have more than a casual resemblance to almshouses whose use for **613  needy families with children our remedial

legislation was designed to end. 16

15 Affidavits of AFDC recipients and shelter workers contained in the record paint a vivid picture of the devastating effects
of homelessness on AFDC families, as the trial judge noted. Homelessness and the threat of homelessness produce highly
stressful situations which take a heavy emotional toll on family members. Homeless families often are dislocated from their
original towns, jobs, and schools and are forced to move from one temporary, crowded living arrangement to another. Parents
experience feelings of degradation and depression and fear for the well-being of their children. Children are particularly
vulnerable to the loss of security and to the disruption homelessness produces. They face repeated interruptions, changes of
schooling, loss of friends, malnutrition, and infection. They often exhibit behavior problems which were not evident when
the family had a home.

16 Emergency shelters and motels in which homeless families on AFDC are placed may minimally satisfy the need for shelter, but
they are institutional settings which do not allow for a normal family life. In shelters conditions are often crowded, resulting
in a lack of privacy and tensions among residents. Familiar patterns of eating, sleeping, working, and maintaining personal
cleanliness are disrupted. House rules and curfews restrict personal freedom, and some shelters do not allow residents to stay
during the day. Multiple authority figures in shelters can confuse children and erode the mother's role and control of her
family. Motels in which AFDC recipients are placed are often dirty, noisy, and provide no place for children to play. They
lack cooking and refrigeration facilities so that families must subsist without cooked meals. Some lack adequate security and
expose children to harsh aspects of adult life, such as violence and prostitution.

The department estimates that at any one time approximately 200 families will have been receiving emergency shelter for
more than ninety days. While the provision of temporary emergency housing for homeless families is a necessary component
of any plan to combat homelessness, housing families for extended periods in the conditions of shelters and motels is not
an adequate substitute for the permanent, stable home environment contemplated by G.L. c. 118, § 2.

*822  Although we agree with the judge that § 2 places a duty on the department to prevent, as far as reasonably possible,
the use of transient housing by AFDC families, the subject of what orders should be entered concerning the use of
such housing accommodations needs further attention. Individual plaintiffs and interveners probably no longer need

a court order concerning their particular transient situations. 17  The general order not to permit use of hotels, motels,
and emergency shelters for a family for more than ninety days would perhaps be appropriate in a class action. This is,
however, not yet a class action. Although the complaint is expressed as a class action, and although the judge invited the
plaintiffs to request a hearing on class certification (Mass.R.Civ.P. 23, 365 Mass. 767 [1974] ), there was no certification
of any class before the judge's orders were entered.

17 It appears that as of March 31, 1987, none of the named plaintiffs and none of the AFDC recipients whose affidavits were
submitted in support of the motion for a preliminary injunction remained in hotels, motels, or emergency shelters. Of the five
interveners who submitted affidavits in early 1987, only one remained in transient housing on March 31, 1987.

A hearing should be held on the matter of class certification and, if a class or classes are certified, a hearing should be held
on the nature of any order that might be entered. Perhaps the order should make a distinction between families which
do and do not object to the department's use of transient housing for them. Any general requirement that temporary
shelter not be used beyond a stated time may be inappropriate to particular *823  cases. An order that the department
take all reasonable steps to remove each AFDC family from temporary shelter within a stated number of days may be
all that can be expected, leaving individual cases for judicial consideration.

Any direction to expend funds to obtain accommodations in the private market should be preceded by a careful analysis
of what appropriated funds are available and of what other purposes for which those funds were appropriated will or may

be frustrated. 18  Additionally, the judge should consider whether any direction to go into the private market using public
funds may provide a means by which individual families will obtain an inequitable (perhaps even unlawful) advantage
over those AFDC families living within the AFDC standard of payment. The fact that the daily cost of hotels, motels,

ADD 217

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST118S2&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MASTRCPR23&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MASTRCPR23&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MASTRCPR23&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MASTRCPR23&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MASTRCPR23&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MASTRCPR23&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MASTRCPR23&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MASTRCPR23&originatingDoc=Iea55bc08d37211d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)


Massachusetts Coalition for Homeless v. Secretary of Human..., 400 Mass. 806 (1987)

511 N.E.2d 603, 56 USLW 2158

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 11

and other transient accommodations for particular AFDC families exceeds what the department would have to pay to
obtain rental accommodations in the private market may not be the dispositive consideration. The Legislature is the
arbiter of the allocation of public funds, and its judgment concerning the most appropriate way in which to solve the
problems of homeless AFDC families must be respected.

18 The interests of other, differently situated AFDC beneficiaries may have to be represented.

On the other hand, as long as G.L. c. 118, § 2, directs the department to provide aid **614  sufficient to enable AFDC
recipients to have homes, and not just necessities, the department must reasonably seek to fulfil its obligation with such
funds as are available for the purpose. If funds appropriated for the purpose are insufficient or if there are no such
appropriated funds, the department should advise the Legislature and either seek an appropriation to cover the apparent
deficiency or request the Legislature to take some other action that will eliminate the problem.

The judicial role in assuring compliance with a statutory mandate involving the expenditure of public funds is a delicate
one. The judgment of the executive agency as to how to carry out its obligations must be given deference. Once a failure
to *824  comply with a statutory mandate is found, however, an order directing the department to submit to the court
its program for fulfilling its statutory obligations may be an appropriate initial step. See Blaney v. Commissioner of
Correction, 374 Mass. 337, 339, 372 N.E.2d 770 (1978). Subsequent orders may be necessary. Id. at 341, 372 N.E.2d 770.
The process often calls for a careful mixture of judicial persistence, patience, and firmness.

5. We vacate the judge's rulings and orders concerning the defendant commissioner and secretary and the department,
contained in his order of June 26, 1986, and we vacate his orders of January 5, 1987. A declaration shall be entered in
this case in the Superior Court on the following points:

(a) The Legislature in the annual State budget has established the standard of need for AFDC purposes under the law
of the Commonwealth for recent fiscal years, including the 1987 and 1988 fiscal years.

(b) The AFDC standard of need in this Commonwealth is not established by the Department of Public Welfare in
carrying out its annual obligations under G.L. c. 18, § 2(B)(g ), so long as the Legislature determines the standard of
need for AFDC purposes in the annual State budget or otherwise.

(c) As a matter of State law, the Department of Public Welfare had and has no role in determining the AFDC standard
of need in recent fiscal years, including 1987 and 1988.

(d) The Department of Public Welfare has the duty pursuant to G.L. c. 18, § 2(B)(g ), to review annually the adequacy
of its standard budget or budgets of assistance to determine whether those budgets comply with the requirement of G.L.
c. 118, § 2, that the amounts shown are sufficient to enable an AFDC parent to bring up his or her child or children
properly in his or her own home.

(e) Following its annual review pursuant to G.L. c. 18, § 2(B)(g ), the Department of Public Welfare must issue a written
report which shall either provide or permit a comparison in dollars between standard budgets of assistance of each
successive year and which shall discuss the adequacy of AFDC grant levels in comparison with the standard budget or
budgets of assistance and with changes in the consumer price index.

*825  (f) Whenever the Department of Public Welfare determines that the funds appropriated for AFDC purposes are
insufficient to permit it to furnish that level of financial aid which G.L. c. 118, § 2, directs the department to provide, the
department must bring its inability to comply with the level of aid described in § 2 to the attention of the Legislature and
must ask for an adequate appropriation or for some other solution to the problem.
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Massachusetts Coalition for Homeless v. Secretary of Human..., 400 Mass. 806 (1987)

511 N.E.2d 603, 56 USLW 2158
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[6]  (g) The Department of Public Welfare has an obligation under G.L. c. 118, § 2, to provide aid sufficient to permit
AFDC parents to live in a home, and not simply to provide accommodations to AFDC parents. The furnishing of
accommodations in hotels, motels, and emergency shelters does not fulfil the department's duty under § 2.

Before a final judgment is entered in this case, certain interlocutory orders may be appropriate. Injunctive relief as well
as declaratory relief may be appropriate in the final judgment, although it has been our practice to assume that public
officials will comply with the law declared by a court **615  and that consequently injunctive orders are generally
unnecessary.

There are other issues that are or may be raised in the complaint and answer which may require further proceedings. In
any event, the question of the Department of Public Welfare's obligations concerning homeless AFDC families, discussed
in this opinion, requires further attention, assuming the plaintiffs wish to pursue the issue.

We transfer the case back to the Superior Court where further proceedings shall be held in accordance with this opinion.

So ordered.

All Citations

400 Mass. 806, 511 N.E.2d 603, 56 USLW 2158

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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435 Mass. 364
Supreme Judicial Court of Massachusetts,

Bristol.

NEW BEDFORD HOUSING AUTHORITY,
v.

Elba OLAN. 1

1 Amicus briefs were submitted by the Massachusetts Union of Public Housing Tenants, the Massachusetts Chapter of the
National Association of Housing and Redevelopment Officials, Inc., and the Boston Housing Authority.

Argued May 8, 2001.
|

Decided Nov. 16, 2001.

Municipal housing authority brought proceeding under common nuisance statute for removal of tenant after she
allegedly committed assault and battery on police officers legally present in apartment. Following bench trial, the
Southeast Division of the Housing Court Department, Bristol County, Manuel Kyriakakis, J., entered judgment for
authority and ordered tenant to vacate premises. Tenant appealed. The Appeals Court, 50 Mass.App.Ct. 188, 736 N.E.2d
410, vacated and remanded. Leave for further appellate review was granted. The Supreme Judicial Court, Spina, J., held
that: (1) tenant had right under State Constitution to a jury trial, and (2) authority failed to meet state law requirement
of providing written notice to tenant of the termination of tenancy, before bringing the action.

Judgment vacated, and remanded.

Sosman, J., filed a concurring opinion in which Greaney and Cordy, JJ., joined.

West Headnotes (19)

[1] Jury Application of provisions of federal Constitution to state courts

The right to trial by jury in civil cases guaranteed by the Seventh Amendment has not been made applicable to
the States through the Fourteenth Amendment. U.S.C.A. Const.Amends. 7, 14.

1 Cases that cite this headnote

[2] Landlord and Tenant Pleading

Landlord and Tenant Remedies

Statute allowing voiding of lease of a tenant using premises for common nuisance does not authorize lessor or
owner of real estate to bring action to abate public or common nuisance; rather, it creates private remedy in
nature of eviction. M.G.L.A. c. 139, § 19.
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[3] Nuisance Nature of remedy

Nuisance Sentence and punishment

The Legislature may provide for the elimination of common nuisances by both criminal and equitable
proceedings; the former punishes the offender for the crime of maintaining a nuisance, while the latter, by way
of an action to abate a common nuisance, looks only to the property that, in the use made of it, constitutes
the nuisance.

1 Cases that cite this headnote

[4] Landlord and Tenant Forfeiture by wrongful act of tenant

A tenancy may be terminated for the reasons provided in statute allowing voiding of lease of a tenant using
premises for common nuisance, even in absence of any provision in the lease to terminate for such reasons.
M.G.L.A. c. 139, § 19.

Cases that cite this headnote

[5] Landlord and Tenant Actions

Landlord and Tenant Remedies

Statute allowing voiding of lease of a tenant using premises for common nuisance does not confer equitable
jurisdiction to abate a common nuisance, because its purpose is to remove offending tenants, not remedy their
conduct; however, equitable relief may be granted pending trial, to restrain a tenant's continuing unlawful
conduct. M.G.L.A. c. 139, § 19.

Cases that cite this headnote

[6] Jury Particular Actions and Proceedings

Public housing tenant was entitled under State Constitution to jury trial, in municipal housing authority's action
under statute allowing voiding of lease of a tenant using premises for common nuisance, in which authority
alleged that tenant committed assault and battery on police officers legally present in her apartment. M.G.L.A.
Const. Pt. 1, Art. 15; M.G.L.A. c. 139, § 19.

Cases that cite this headnote

[7] Jury Particular Actions and Proceedings

The right to trial by jury in eviction cases has been preserved under the State Constitution. M.G.L.A. Const.
Pt. 1, Art. 15.

Cases that cite this headnote

[8] Jury Particular Actions and Proceedings

The Legislature may impose reasonable conditions on a tenant's right to trial by jury before eviction, such as
requiring payment of all rents due the landlord, but a tenant who meets such conditions is entitled to a trial by
jury before being evicted. M.G.L.A. Const. Pt. 1, Art. 15; M.G.L.A. c. 239, § 5

Cases that cite this headnote
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[9] Landlord and Tenant Tenancy

A public housing tenancy is an interest in “property.”

Cases that cite this headnote

[10] Jury Particular Actions and Proceedings

Right to jury trial under State Constitution exists under statute allowing voiding of lease of a tenant using
premises for common nuisance. M.G.L.A. Const. Pt. 1, Art. 15; M.G.L.A. c. 139, § 19.

Cases that cite this headnote

[11] Jury Application of constitutional provisions in general

Recasting as equitable a remedy for which a right to jury trial existed at common law does not eradicate the
right to jury trial under State Constitution. M.G.L.A. Const. Pt. 1, Art. 15.

2 Cases that cite this headnote

[12] Landlord and Tenant Review

Public housing tenant, by failing to raise in her answer in trial court issue of whether municipal housing
authority complied with requirements under federal and state law for giving prior written notice of termination
of tenancy, and failing to appeal from denial of her motion to dismiss and post-trial motions for relief in which
she had raised the issue, waived appellate review of the issue. Rules Civ.Proc., Rule 60(b)(4), 43B M.G.L.A.

4 Cases that cite this headnote

[13] Landlord and Tenant Review

Supreme Judicial Court would address issue of whether municipal housing authority complied with
requirements under federal and state law for providing notice to public housing tenant of termination of
tenancy, though tenant had failed to take the actions necessary to preserve appellate review; there was some
uncertainty over the question, it involved matter of public interest that was likely to arise in the future, and
the issue had been fully briefed.

Cases that cite this headnote

[14] Landlord and Tenant Notice

Municipal housing authority was required to provide written notice to public housing tenant of termination
of tenancy, before authority could commence action under statute allowing voiding of lease of a tenant using
premises for common nuisance. M.G.L.A. c. 121B, § 32; c. 139, § 19.

Cases that cite this headnote

[15] Landlord and Tenant Evidence

Burden of proof was on municipal housing authority to justify police officers' presence at public housing tenant's
apartment without a search warrant, in action under statute allowing voiding of lease of a tenant using premises
for common nuisance, in which authority alleged that tenant committed assault and battery on officers legally
present at tenant's apartment. M.G.L.A. c. 139, § 19.
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New Bedford Housing Authority v. Olan, 435 Mass. 364 (2001)

758 N.E.2d 1039
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Cases that cite this headnote

[16] Landlord and Tenant Hearing

Question whether police officers were lawfully at public housing tenant's apartment without a search warrant
was a question of fact to be decided by the jury, in action by municipal housing authority under statute
allowing voiding of lease of a tenant using premises for common nuisance, in which authority alleged that
tenant committed assault and battery on officers legally present at tenant's apartment. U.S.C.A. Const.Amend.
4; M.G.L.A. c. 139, § 19.

Cases that cite this headnote

[17] Pretrial Procedure Scope of Discovery

A tenant, in an action under statute allowing voiding of lease of a tenant using premises for common nuisance,
should be afforded the same discovery opportunities as the tenant would receive in a summary process action.
M.G.L.A. c. 139, § 19.

1 Cases that cite this headnote

[18] Landlord and Tenant Evidence

Police report was not relevant in action by municipal housing authority under statute allowing voiding of
lease of a tenant using premises for common nuisance, in which authority alleged that public housing tenant
committed assault and battery on officers legally present at tenant's apartment. M.G.L.A. c. 139, § 19.

Cases that cite this headnote

[19] Landlord and Tenant Hearing

Scheduling order setting trial two weeks after the complaint was filed was appropriate in municipal housing
authority's action under statute allowing voiding of lease of a tenant using premises for common nuisance,
in which authority alleged that public housing tenant committed assault and battery on police officers legally
present at tenant's apartment. M.G.L.A. c. 139, § 19.

Cases that cite this headnote

Attorneys and Law Firms

**1041  *364  Martin J. Rooney, for the plaintiff.

Christopher R. Whittingham, for the defendant.

*365  The following submitted briefs for amici curiae: Wilbur E. Commodore for Boston Housing Authority.

Richard M. Whitehill for Massachusetts Chapter of the National Association of Housing & Redevelopment Officials,
Inc., & another.

Richard M.W. Bauer & Judith Liben for Massachusetts Union of Public Housing Tenants.
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Present MARSHALL, C.J., GREANEY, IRELAND, SPINA, COWIN, SOSMAN, & CORDY, JJ.

Opinion

SPINA, J.

Elba Olan had been a tenant for about three years at the Presidential Heights public housing project, a federally
subsidized public housing project in New Bedford owned and operated by the New Bedford Housing Authority. On
July 14, 1997, the housing authority commenced an action under G.L. c. 139, § 19, seeking cancellation of Olan's lease,
a declaration that her lease was void, orders that Olan and her family vacate and surrender forthwith their apartment,
and a speedy trial. Its complaint alleged that Olan and her family had used force or violence against New Bedford police

officers who were lawfully at her apartment on July 10. 2  Olan answered, denying the allegations and raising as defenses
that the police were not lawfully at her apartment, and that the housing authority had an adequate remedy at law. She
also demanded a trial by jury. A judge in the Housing Court declined to **1042  grant her a jury trial, and, after a bench
trial, on August 21, 1997, granted the relief sought by the housing authority.

2 The housing authority did not allege a breach of the terms of Olan's lease, and a copy of her lease is not included in the record
appendix.

[1]  Olan appealed from the judgment to the Appeals Court, claiming that (1) she was denied her right to a jury trial under
art. 12 and art. 15 of the Massachusetts Declaration of Rights; (2) the housing authority failed to show that the police
officers were lawfully on the property; (3) the judge erred in ordering her eviction without evidence that she had received
the prior written notice required under Federal and State law; and (4) the judge abused his discretion by not affording

her the opportunity to conduct pretrial discovery. The Appeals Court construed G.L. c. 139, § 19, 3  as authorizing a
lessor or owner of real estate to bring an action to abate a public, or common, nuisance *366  and, without reaching the
question of the applicability of art. 15, held that, because the relief sought was predominantly punitive, art. 12 required
a jury trial in such an action. It ordered the judgment vacated and remanded the case for a new trial. See New Bedford
Hous. Auth. v. Olan, 50 Mass.App.Ct. 188, 736 N.E.2d 410 (2000). We granted the housing authority's application for
further appellate review. We agree that Olan was entitled to a jury trial, but because we construe G.L. c. 139, § 19, as

creating a private remedy in the nature of an eviction, our holding is based on art. 15. 4

3 General Laws c. 139, § 19, as amended through St.1995, c. 179, § 13, states in relevant part: “If a tenant or occupant of a
building or tenement, under a lawful title, uses such premises or any part thereof for the purposes of prostitution, assignation,
lewdness, illegal gaming, or the illegal keeping or sale of alcoholic beverages ... or the illegal keeping, sale or manufacture
or sale of controlled substances ... or the illegal keeping of a weapon ... or possession or use of an explosive or incendiary
device ... or, if a tenant or household member of a housing authority or federal or state assisted housing commits an act or
acts which would constitute a crime involving the use or threatened use of force or violence against the person of an employee
of the housing authority or of state or federally assisted housing or against any person while such person is legally present
on the premises of a housing authority or on the premises of federal or state assisted housing, such use or conduct shall, at
the election of the lessor or owner, annul and make void the lease or other title under which such tenant or occupant holds
possession and, without any act of the lessor or owner shall cause the right of possession to revert and vest in him, and the
lessor or owner may seek an order requiring the tenant to vacate the premises or may avail himself of the remedy provided in
chapter two hundred and thirty-nine. If the lessor or owner is entitled to relief pursuant to this section, such lessor or owner
may seek declaratory judgment of his rights hereunder in the district, superior or housing court, which may grant appropriate
equitable relief, including both preliminary and permanent injunctions, including a preliminary injunction granting the lessor
or owner possession of the premises, and in connection therewith may order issuance of an execution for possession of any
such premises to be levied upon forthwith.”
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4 Article 15 of the Massachusetts Declaration of Rights states, in relevant part: “In all controversies concerning property, and
in all suits between two or more persons, except in cases in which it has heretofore been otherways used and practiced, the
parties have a right to a trial by jury; and this method of procedure shall be held sacred.”

The right to trial by jury in civil cases guaranteed by the Seventh Amendment to the United States Constitution has not
been made applicable to the States through the Fourteenth Amendment to the United States Constitution. See Walker v.
Sauvinet, 92 U.S. 90, 92, 23 L.Ed. 678 (1875); Dalis v. Buyer Advertising, Inc., 418 Mass. 220, 223 n. 4, 636 N.E.2d 212 (1994).

1. Background. On July 10, 1997, at approximately 11 P. M., New Bedford police Officers Jeanine Pettiford and Richard
Nat *367  inho responded to a reported disturbance at 39 Hicks Street in New Bedford. **1043  When they arrived
they saw a white pickup truck leaving the scene quickly, without the headlights on. The officers pursued the truck in their
cruiser. The truck did not stop but proceeded erratically and in excess of the speed limit. The vehicle chase ended near
the housing project after the truck swerved and the cruiser collided with it. Two men jumped out of the truck and ran
between the buildings of the housing project. The officers chased them on foot, but Natinho fell and Pettiford stopped
to attend to him.

New Bedford police Officer Elvin Ramos, who was a tenant at the housing project, saw the collision from his front
porch. He was preparing to go on duty and was in uniform. Ramos chased the driver of the truck, never letting him
out of his sight until the driver entered Olan's apartment through the open door at the rear entrance. Ramos followed
him into the apartment through the open doorway. He went to the second floor where there were three bedrooms, one
of which was locked.

Olan came from her second floor bedroom to see what was happening. She was joined by her two daughters, who came
from outdoors. They converged on Ramos. Olan repeatedly screamed at him in Spanish, asking, “What's happening?”

Detective Jose 5  was the next to arrive, followed by Pettiford and Officer John Silva. Jose ordered the people in the locked
bedroom to open the door and come out. Olan asked her son Hector, whose bedroom it was, to open the door. Hector
emerged from the bedroom, and Detective Jose and Ramos went in. Hiding in a closet was Francisco Miranda, whom
Ramos identified as the man he followed into Olan's apartment. Miranda was arrested and charged with operating to
endanger. Hector also was arrested on charges that do not appear in the record.

5 The record does not disclose his first name.

Olan became increasingly hysterical as this was happening, and her daughters became increasingly hostile toward the
officers. Pettiford tried to calm Olan, but Olan struck her. Silva also tried to calm Olan, but she struck him as well. They
placed Olan under arrest. As Pettiford was escorting Olan downstairs, she was pushed from behind by Olan's younger
daughter, send *368  ing both Pettiford and Olan tumbling down the stairs to the first floor landing, where Pettiford
came to rest on top of Olan. Silva then arrested Olan's younger daughter.

Momentum continued to build. Olan's older son arrived with some friends. They accosted the officers with hostile
language and threats. Some threw stones at the officers. Pettiford repelled them with mace. Meanwhile, a crowd estimated
at seventy-five to one hundred people gathered outside the apartment and joined the confrontation, yelling and shouting,
and throwing stones at the officers. State police were called to assist the city police. In all, fifteen to sixteen officers
responded to what the judge found was a near riot situation.

[2]  2. Jury trial. The parties have analyzed G.L. c. 139, § 19, as authorizing a lessor or owner of real estate to bring
an action to abate a public, or common, nuisance and the Appeals Court based its decision on the construction of the
statute given by the parties. We do not agree that § 19 creates such a remedy. We construe the statute as creating a private
remedy in the nature of an eviction.

[3]  [4]  The Legislature may provide for the elimination of common nuisances by both criminal and equitable
proceedings. **1044  See Commonwealth v. United Food Corp., 374 Mass. 765, 779, 374 N.E.2d 1331 (1978). The former
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punishes the offender for the crime of maintaining a nuisance, while the latter, by way of an action to abate a common
nuisance, looks only to the property that, in the use made of it, constitutes the nuisance. See Carleton v. Rugg, 149 Mass.
550, 554, 22 N.E. 55 (1889). General Laws c. 139 provides for both types of proceedings. Section 5 establishes criminal
penalties for maintaining a house of prostitution. See G.L. c. 272, § 24. Section 15 makes it a crime to maintain a place for
illegal gaming or a place for the illegal keeping or sale of alcoholic beverages. Actions to abate specific common nuisances
are authorized by G.L. c. 139, §§ 4–13 (premises used for prostitution), and §§ 14–16A (premises used for illegal gaming;
illegal keeping or selling of alcoholic beverages; or illegal keeping, selling, or manufacturing of controlled substances).
A proceeding under § 19 is neither a criminal action nor an equitable action to abate a common nuisance. It creates a
private remedy for a lessor or owner of realty to terminate the tenancy of a ten *369  ant who commits certain acts,
and to recover possession of the leased premises expeditiously. A tenancy may be terminated for the reasons provided
in § 19 even in the absence of any provision in the lease to terminate for such reasons. See Roseman v. Day, 345 Mass.
93, 94, 185 N.E.2d 650 (1962).

[5]  Section 19 and its predecessors have never authorized a lessor or owner to bring suit to abate a common nuisance. 6

Prior to 1995, G.L. c. 139, § 19, provided that, if a tenant committed a particular common nuisance on the premises
occupied by him, the lessor or owner could elect to annul and make void the tenant's lease or other title, and make
immediate entry without legal process to recover possession. See Roseman v. Day, supra at 95, 185 N.E.2d 650. As most
recently amended through St.1995, c. 179, § 13, § 19 no longer permits self-help evictions, but instead confers equitable
jurisdiction on the District, Superior, and Housing Courts to effectuate the legislative purpose of permitting a lessor or
owner to expeditiously recover possession of premises occupied by a tenant who commits one of the specified common
nuisances or other criminal acts. The 1995 amendment also expanded the list of acts for which relief is available, including
“an act or acts [of a public housing tenant] which would constitute a crime involving the use or threatened use of force
or violence against the person of an employee of the housing authority ... or against any person ... legally ... on the

premises.” 7  Section 19 authorizes equitable relief in furtherance of the purpose of the statute, including a preliminary or
permanent injunction granting the lessor or owner immediate possession of the leased premises and ordering an offending

tenant to vacate the premises forthwith. 8  Section 19 does not **1045  confer equitable jurisdiction to abate a common
nuisance *370  because its purpose is to remove offending tenants, not remedy their conduct. However, equitable relief
may be granted under § 19 pending trial to restrain a tenant's continuing unlawful conduct.

6 The Appeals Court opinion describes the evolution of § 19 over its long history. See New Bedford Hous. Auth. v. Olan, 50
Mass.App.Ct. 188, 195–196 nn. 13 & 14 (2000).

7 Unlike the common nuisances and other criminal acts specified in § 19 which, to be actionable thereunder, must be committed
on the leased premises or common areas which the tenant is entitled to use, “an act ... which would constitute a crime involving
the use or threatened use of force or violence” is actionable under § 19 if it occurs anywhere on housing authority property.

8 The housing authority filed a motion for preliminary injunction, which was denied. Although preliminary injunctive relief
may be appropriate in this type of case, neither the transcript of the hearing nor the judge's findings on the motion have
been included in the appellate record. The housing authority never sought an interlocutory review of the denial of its motion.
The question of the denial of the motion for a preliminary injunction is therefore not properly before us. See Ashford v.
Massachusetts Bay Transp. Auth., 421 Mass. 563, 567, 659 N.E.2d 273 (1995). Also, the parties have not addressed the apparent
conflict in the provision of § 19 stating that an execution for possession may issue with a preliminary injunction. An execution
issues after a final judgment, whereas a preliminary injunction is an interlocutory order. We do not consider the question.

[6]  [7]  [8]  Although G.L. c. 139, § 19, makes no provision for a trial by jury, neither does it foreclose trial by jury.
Article 15 has been construed as preserving the right to trial by jury in actions for which a right to trial by jury was
recognized at the time the Constitution of the Commonwealth was adopted in 1780. See Frizado v. Frizado, 420 Mass.
592, 595, 651 N.E.2d 1206 (1995); Department of Revenue v. Jarvenpaa, 404 Mass. 177, 186, 534 N.E.2d 286 (1989). At
that time, the common law afforded a tenant the right to trial by jury on a landlord's writ of entry, the procedure to
evict a tenant after the expiration or termination of a tenancy. Thus, the right to trial by jury in eviction cases has been
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preserved under art. 15. See Davis v. Alden, 68 Mass. 309, 2 Gray 309, 312 (1854); Kargman v. Dustin, 5 Mass.App.Ct.
101, 108, 359 N.E.2d 971 (1977). The Supreme Court reached a similar conclusion under the Seventh Amendment to
the Constitution of the United States with respect to eviction proceedings in the District of Columbia. See Pernell v.
Southall Realty, 416 U.S. 363, 373–375, 94 S.Ct. 1723, 40 L.Ed.2d 198 (1974). The Legislature may impose reasonable
conditions on a tenant's right to trial by jury before eviction, such as requiring payment of all rents due the landlord.
See G.L. c. 239, § 5. But a tenant who meets such conditions is entitled to a trial by jury before being evicted. See Davis
v. Alden, supra; Kargman v. Dustin, supra.

[9]  [10]  [11]  The controversy at hand is one that, in the words of art. 15, “concern[s] property,” 9  and is a “suit[ ]
between two ... persons,” a landlord and a tenant, for which the tenant has *371  historically and constitutionally enjoyed
the right to trial by jury. Section 19 provides that a lessor or owner may obtain relief against a tenant who commits any
of the acts proscribed therein either through an action for declaratory or equitable relief, or through an action under
G.L. c. 239, summary process. It expresses a clear legislative intent to make available two similar remedies for the same
wrong. An action pursuant to § 19 produces the same result as an action for summary process; it is an action in the nature
of an eviction, and it involves allegations that typically would give rise to an eviction. Although an action under § 19 is
equitable, to which the right to trial by jury generally does not extend, see Parker v. Simpson, 180 Mass. 334, 344–355, 62
N.E. 401 (1902), recasting as equitable a remedy for which a right to jury trial existed at common law does not eradicate
that right. See Dalis v. Buyer Advertising, Inc., 418 Mass. 220, 223, 636 N.E.2d 212 (1994); **1046  Stockbridge v. Mixer,
215 Mass. 415, 418, 102 N.E. 646 (1913). Olan is entitled to a trial by jury.

9 The Appeals Court correctly concluded that a public housing tenancy is an interest in property. See New Bedford Hous. Auth.
v. Olan, supra at 197–198, 736 N.E.2d 410, citing Greene v. Lindsey, 456 U.S. 444, 450–451, 102 S.Ct. 1874, 72 L.Ed.2d 249
(1982) (right to continued residence in public housing is a significant property interest).

The recent amendment to G.L. c. 139, § 19, was enacted by the same legislation that produced parallel changes to G.L.
c. 121B, § 32. See St.1995, c. 179. One purpose of the legislation was to provide for the speedy removal of tenants who
commit any of the criminal acts described in § 19, whether the remedy pursued is the equitable remedy under § 19, or
summary process under chapter 239. General Laws c. 121B, § 32, seventh par., states that summary process actions
brought against public housing tenants for any of the reasons set forth in G.L. c. 139, § 19, “shall be accorded an expedited
hearing and trial.” Section 19 states that equitable relief available thereunder may result in an order “granting the lessor
or owner possession of the premises ... forthwith.” These sections should be construed harmoniously, consistent with the
purpose of the legislation that produced them. The remedies should be available with comparable ease. See Yeretsky v.
Attleboro, 424 Mass. 315, 319, 676 N.E.2d 1118 (1997). Because actions under § 19 are in the nature of an eviction they
may be treated as summary process actions. The Uniform Summary Process Rules govern summary process actions, and

they accommodate the right to a jury trial as well *372  as the need for expedited trials. 10  They also incorporate Mass.

R. Civ. P. 65 and 66, 365 Mass. 832 and 834 (1974), for cases in which equitable relief is sought. 11  The Uniform Summary
Process Rules may be applied to civil actions under G.L. c. 139, § 19. A jury trial would not have caused any appreciable
delay here. The commencement of Olan's trial would have been delayed only by the time needed to empanel a jury.

10 Rule 2(c) of the Uniform Summary Process Rules (West 2001) establishes a schedule for prompt trials; Rule 7 establishes a
procedure for expedited discovery; and Rule 8 provides for trial by jury “insofar as jury trial is available in the court where
the action is pending.” Jury trials in summary process actions are currently available in the Housing Court (G.L. c. 185C,
§ 21), in the Superior Court (Uniform Sum. Proc. R. 2(c)—original summary process entries are to be tried to a jury in the
next nonjury session after entry), in the Central District Court of Worcester (G.L. c. 218, § 19A), and in the Central District
Court of Northern Essex (G.L. c. 218, § 19B).

11 See Rule 9 of the Uniform Summary Process Rules.

We address the other issues raised by Olan because they are likely to arise at retrial.
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[12]  [13]  3. Notice of termination. Olan claims that the housing authority failed to give her prior written notice of
termination as required by State and Federal law. She did not raise this issue in her answer, and she did not appeal from
the denial of her posttrial motions for relief under Mass. R. Civ. P. 60(b)(4), 365 Mass. 828 (1974), and her motion to
dismiss, in which she did raise the issue. The issue is waived. Because there is some uncertainty over the question, because
it involves a matter of public interest that is likely to arise in the future, and where the issue has been fully briefed, we
will address the issue. See Canter v. Commissioner of Pub. Welfare, 423 Mass. 425, 432, 668 N.E.2d 783 (1996).

[14]  The Appeals Court did not decide the statutory question, but instead held that, because Olan had actual notice of
termination of her tenancy, the requirements of due process had been satisfied. Although requirements of due process
were satisfied, the requirements of G.L. c. 121B, § 32, seventh par., were not.

That section states, in part: “The tenancy of a tenant of a housing authority shall **1047  not be terminated without
cause and without reason therefore given to said tenant in writing prior to such housing authority filing an action for
summary process or  *373  seeking an injunction pursuant to [G.L. c. 139, § 19] ” (emphasis added). Chapter 121B, §
32, seventh par., was amended through St.1995, c. 179, § 5, a portion of the same legislation that created the current
version of G.L. c. 139, § 19. Although G.L. c. 139, § 19, is silent as to the question of notice to either public or private
housing tenants, G.L. c. 121B, § 32, makes written notice to public housing tenants a prerequisite to filing suit under
G.L. c. 139, § 19. We have consistently held that, where a statute requires written notice to terminate a tenancy, that
notice must be sent before an action for summary process may be commenced. See Bech v. Cuevas, 404 Mass. 249, 534
N.E.2d 1163 (1989) (written termination notice required by G.L. c. 186, § 12, must be served on tenant at will prior to
commencement of summary process action, even where tenant is alleged to have committed voluntary waste); Connors v.
Wick, 317 Mass. 628, 59 N.E.2d 277 (1945); Oakes v. Munroe, 62 Mass. 282, 8 Cush. 282 (1851). Public housing tenancies
are not treated differently. See Spence v. O'Brien, 15 Mass.App.Ct. 489, 446 N.E.2d 1070 (1983). Unless a public housing

tenant receives the notice required by G.L. c. 121B, § 32, an action under G.L. c. 139, § 19, may not be commenced. 12

12 Olan has not shown that the notice requirements of G.L. c. 121B, § 32, differ in any significant respect from the Federal notice
requirements as would trigger any preemption of the former by the latter. See Thorpe v. Housing Auth. of Durham, 393 U.S.
268, 277–281, 89 S.Ct. 518, 21 L.Ed.2d 474 (1969) (local public housing authority must comply with Federal law requiring
notice to tenant of federally subsidized housing program when terminating tenancy). See also 42 U.S.C. § 1437d(l )(3), (6);
24 C.F.R. § 966.4(l )(3)(i) (1997).

[15]  [16]  4. Lawful presence of police. Olan argues that the judge erred in concluding that the police officers were
lawfully on the premises when they were assaulted and beaten by her and members of her family. The burden of proof
is on the housing authority to justify the officers' presence at Olan's apartment without a search warrant. See Tyree v.
Keane, 400 Mass. 1, 7–8, 507 N.E.2d 742 (1987). The housing authority relies on the exigent circumstances and the “hot
pursuit” exceptions to the warrant requirement. See W.R. LaFave, Search and Seizure § 6.1(d) (3d ed.1996). The question
whether the police were lawfully at Olan's apartment is a question of fact to be decided by the jury. *374  See Sharrar
v. Felsing, 128 F.3d 810, 820 (3d Cir.1997); Hancock v. Dodson, 958 F.2d 1367, 1375 (6th Cir.1992).

[17]  5. Discovery. Olan contends that the trial judge abused his discretion by denying her discovery needed to prepare
an adequate defense. As previously stated, proceedings under G.L. c. 139, § 19, may be treated as actions for summary
process. Tenants should be afforded the same discovery opportunities in an action under § 19 as they would receive in
a summary process action. Rule 7 of the Uniform Summary Process Rules provides an opportunity for discovery that
should be adequate for the vast majority of cases that are likely to arise under § 19. Olan filed a set of interrogatories. She
made no other discovery requests. The judge ordered discovery to be completed before trial, and it was. Olan received
the discovery she requested.

[18]  The judge's refusal to enforce Olan's subpoena of an assessment of the New Bedford police department, the so-
called Bratton Report, was not error. The **1048  report was not relevant to any issue at trial.
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[19]  Finally, Olan contends that the judge abused his discretion by denying her motion for a continuance because
she was not able to prepare an adequate defense. Although the trial began two weeks after the complaint was filed,
and resumed after a ten-day hiatus, Olan has not demonstrated any prejudice. The judge acted within his discretion in
ordering expedited discovery and setting the case down for a speedy trial. His scheduling orders were entirely appropriate
for this type of case.

The judgment is vacated and the case is remanded for a trial by jury.

So ordered.

SOSMAN, J., (concurring, with whom GREANEY and CORDY, JJ., join).
The provisions of G.L. c. 139, § 19, are intended to provide a prompt mechanism by which to remove from public housing
those tenants who commit criminal acts of violence or threatened violence against other tenants, housing authority
personnel, or others lawfully on public housing premises. For obvious safety reasons, and to reassure frightened tenants,
visi tors,and *375  housing authority employees, such cases must be handled as expeditiously as possible.

While I agree that tenants who face the annulment of their lease pursuant to G.L. c. 139, § 19, are entitled to a jury
trial under art. 15 of the Massachusetts Declaration of Rights, nothing in art. 15 prevents the court from issuing a
preliminary injunction in those cases where even the most expedited trial will not prevent the ongoing harm of violence
or threatened violence on public housing premises. The statute expressly provides that a preliminary injunction may
issue, and the Uniform Summary Process Rules (which the court uses as a reference point for the expeditious handling of
such cases) also provide for preliminary injunctive relief. See Rule 9 of the Rules of the Uniform Summary Process Rules
(applying standards of Mass. R. Civ. P. 65, 365 Mass. 832 [1974], for restraining orders and injunctions in summary
process cases). While the full extent of the preliminary equitable relief allowable under G.L. c. 139, § 19, may be unclear

and is not presently before us (ante at 369 n. 8), 1  there is no question that courts hearing § 19 cases have the power to
issue preliminary injunctions that meet the traditional requirements for preliminary equitable relief.

1 Specifically, as the court notes (ante at 369 n. 8), the literal wording of the statute arguably allows the issuance of an execution
for possession as a form of preliminary relief, even though an execution for possession would normally be the final relief
accorded to a prevailing housing authority. Resolution of the legal ramifications that flow from that anomalous wording must
await an appropriate case.

To obtain preliminary injunctive relief under those standard equitable principles, a housing authority must show that,
without such relief, it “would suffer irreparable harm, not capable of remediation by a final judgment.... [I]t must also
show that there is a likelihood that [it] would prevail on the merits of the case at trial.” John T. Callahan & Sons v. Malden,
430 Mass. 124, 131, 713 N.E.2d 955 (1999). A judge considering an application for a preliminary injunction must also
balance the likelihood of irreparable harm to the housing authority against any harm likely to fall on the tenant against
whom such an injunction would issue. See id. See also Packaging Indus. Group, Inc. v. Cheney, 380 Mass. 609, 616–617,
405 N.E.2d 106 (1980). Thus, if a housing authority *376  can demonstrate that it will likely prevail on its underlying
claim to void the lease or tenancy **1049  on account of a defendant tenant's past violent criminal conduct, that the
defendant's continued presence on the public housing premises pending trial on the merits poses a risk of irreparable
harm (e.g., that the tenant is likely to injure or threaten housing authority personnel or other tenants, likely to destroy
housing authority or other tenants' property, likely to interfere with other tenants' quiet enjoyment, or likely to interfere
with housing authority operations), and that that risk of irreparable harm outweighs the harm that the tenant would
suffer as a result of the injunction, the judge may issue a preliminary injunction against the offending tenant. The scope
of the injunction may be tailored to satisfy the need demonstrated by the housing authority and to minimize the harm
to the defendant tenant, and may include temporary remedies short of barring the tenant from the entire public housing
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premises (e.g., stay away and no contact orders, orders restricting the tenant to particular portions of the premises, or
orders to cease certain activities).

Our decision today, upholding the tenant's right to trial by jury, leaves intact the remedy of preliminary injunction for
those cases presenting an exigent need to remove the offending tenant from the public housing premises pending trial.
Appropriate use of that preliminary equitable relief is consistent with the Legislature's determination that violence in
public housing projects be remedied swiftly for the benefit of all who live and work there.

All Citations

435 Mass. 364, 758 N.E.2d 1039

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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464 Mass. 329
Supreme Judicial Court of Massachusetts.

Suffolk.

Elizabeth RIVAS
v.

CHELSEA HOUSING AUTHORITY.

Submitted Oct. 2, 2012.
|

Decided Feb. 8, 2013.

Synopsis
Background: Tenant who participated in the Massachusetts Rental Voucher Program (MRVP) sought judicial review
of decision of housing authority terminating her participation in program for violations of MRVP regulations. The
Superior Court, Suffolk County, Nancy S. Holtz, J., directed entry of judgment on the pleadings in favor of housing
authority. Tenant appealed, and the Appeals Court, 80 Mass.App.Ct. 294, 952 N.E.2d 941, affirmed. Tenant applied
for further review.

Holdings: Upon grant of review, the Supreme Judicial Court, Cordy, J., held that:

[1] tenant was prejudiced by the city housing authority's failure to offer her an informal settlement conference prior to
grievance hearing;

[2] MRVP regulation that required program participants to inform the housing authority of all changes in household
size or composition within 30 days of such changes was impermissibly vague as applied to tenant;

[3] grievance panel's findings in proceeding to terminate tenant's participation in MRVP were insufficient; and

[4] voucher program representative's ex parte communications with authority's board of commissioners in regards to
tenant's alleged program violations did not violate tenant's due process rights.

Reversed and remanded.

West Headnotes (13)

[1] Certiorari Scope and Extent in General

The standard of review for an action in the nature of certiorari depends on the nature of the action sought to
be reviewed.

6 Cases that cite this headnote

[2] Administrative Law and Procedure Deference to agency in general
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Administrative Law and Procedure Discretion of Administrative Agency

Administrative Law and Procedure Technical questions

In reviewing the decision of an agency, appellate court is required to give due weight to the experience, technical
competence, and specialized knowledge of the agency, as well as to the discretionary authority conferred upon
it; however, this deference is due to the agency charged with primary responsibility for administering a statute
and is afforded for the interpretation of regulations promulgated by the administrative agency in question
pursuant to its statutory authority. M.G.L.A. c. 30A, § 14(7).

3 Cases that cite this headnote

[3] States Disbursements in general

In regards to regulations governing Massachusetts Rental Voucher Program (MRVP), it was the decisions of
the Department of Housing and Community Development, not the city housing authority, that were entitled
to deference on appeal, where the Department promulgated the rules of the voucher program. M.G.L.A. c.
23B, § 6; c. 121B, § 26.

3 Cases that cite this headnote

[4] Administrative Law and Procedure Preservation of Questions Before Administrative Agency

Arguments not made before an administrative agency generally cannot be raised on appeal.

2 Cases that cite this headnote

[5] Administrative Law and Procedure Preservation of Questions Before Administrative Agency

The defense of waiver based on a failure to raise the argument before an administrative agency is itself waivable.

2 Cases that cite this headnote

[6] Landlord and Tenant Proceedings

Assuming tenant who participated in the Massachusetts Rental Voucher Program (MRVP) waived on appeal
her claim that she was entitled to an informal settlement conference prior to the grievance panel hearing due
to her failure to raise the issue before the grievance panel, the issue of informal settlement conferences was of
sufficient public policy import to merit review on appeal.

Cases that cite this headnote

[7] Landlord and Tenant Proceedings

Tenant who participated in the Massachusetts Rental Voucher Program (MRVP) was prejudiced by the city
housing authority's failure to offer her an informal settlement conference prior to grievance hearing regarding
her alleged violations of MRVP regulations; the informal settlement conference was designed to give the tenant
an opportunity to resolve the dispute before it became a formal grievance, and it focused on resolving the
problem, not adjudicating the allegation. 760 CMR 6.08(4)(b).

Cases that cite this headnote

[8] Administrative Law and Procedure Harmless or Prejudicial Error
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There must be some showing of prejudice before an agency's disregard of its rules may constitute reversible
error.

4 Cases that cite this headnote

[9] Landlord and Tenant Administrative regulations

Massachusetts Rental Voucher Program (MRVP) regulation that required program participants to inform
the housing authority of all changes in household size or composition within 30 days of such changes was
impermissibly vague as applied to tenant who failed to report to the authority a household size change after
her mother began spending two weeks of every month living with tenant; regulations provided no guidance
as to when a guest became a household member that would trigger the tenant's duty to inform the authority.
760 CMR 49.05(8)(b).

Cases that cite this headnote

[10] Constitutional Law Other particular issues and applications

Landlord and Tenant Proceedings

Tenant had a protected property interest in her housing subsidy, and she was entitled to due process of law
before the city housing authority could terminate it. U.S.C.A. Const.Amend. 14; 760 CMR 49.06.

Cases that cite this headnote

[11] Landlord and Tenant Proceedings

Grievance panel's findings in proceeding to terminate tenant's participation in Massachusetts Rental Voucher
Program (MRVP) due to her failure to inform housing authority of a household size change were insufficient
because they failed to make clear how the panel defined “household member,” except for the bare assertion
that tenant's mother fell within that definition; the findings did not state whether the panel found a violation
because it believed the mother was living with tenant full time, or if it accepted that she was only living with
tenant two weeks per month but nevertheless considered that a violation. 760 CMR 49.05(8)(b)(3).

Cases that cite this headnote

[12] Constitutional Law Other particular issues and applications

Landlord and Tenant Proceedings

Housing authority's voucher program representative's ex parte communications with authority's board of
commissioners in regards to tenant's alleged program violations did not violate tenant's due process rights;
representative did not present any new evidence to the board that would have triggered tenant's right to testify
or cross-examine witnesses, but rather she merely provided the board with the same package of documentary
evidence she presented to the grievance panel and answered general questions about the voucher program.
U.S.C.A. Const.Amend. 14; M.G.L.A. c. 30A, §§ 10, 11(3).

Cases that cite this headnote

[13] Constitutional Law Hearings and adjudications

Without a substantial risk of bias, having the same agency responsible for adjudication and enforcement does
not offend due process. U.S.C.A. Const.Amend. 14.
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Opinion

CORDY, J.

*330  Elizabeth Rivas has received housing assistance through the Massachusetts rental voucher program (voucher
program) since 1998. The voucher program is a State-funded program that provides rental assistance to low-income
tenants who lease apartments from private landlords. The voucher program participants contribute a percentage of their
household net income toward rent, and the State pays the remainder of the rent directly to the landlord. The program

is administered by the Department of Housing and Community Development (department) 1  through local **1150
housing authorities, and is governed by 760 Code Mass. Regs. §§ 49.00 (2012).

1 The Department of Housing and Community Development (department) was known as the Executive Office of Communities
and Development prior to the enactment of St. 1996, c. 204, § 16. For the sake of clarity, we refer to both the current and
predecessor agencies as “department” throughout this opinion.

Rivas rented an apartment in the city of Chelsea and received her voucher through the Chelsea Housing Authority
(authority). Rivas's voucher was considered a “project-based” voucher, meaning it could only be used to subsidize her
rent at a particular housing unit: 12 Fourth Street, Apartment 4, Chelsea. See 760 Code Mass. Regs. § 49.02 (1998)
(definition of project-based voucher); 760 Code Mass. Regs. § 49.06 (2000) (project-based voucher requirements). On July
9, 2009, Rivas received notice from the authority's voucher program representative, Carmen Torres, that the authority
was terminating her voucher, effective August 31, 2009, because she did not report “changes in family composition and
in family's income” within thirty days of the change, as required by the conditions of her voucher. The notice informed

Rivas of her right to request a grievance hearing pursuant to 760 Code Mass. Regs. § 6.08(4)(a) (1998). 2

2 Title 760 Code Mass. Regs. § 49.11 (2012) adopts for use in conjunction with the voucher program the grievance procedures
for State public housing programs set forth in 760 Code Mass. Regs. § 6.08 (1998).

Specifically, the authority alleged that Rivas had failed to *331  report to the authority that her mother, Ana Burgos,
had begun to live with her at 12 Fourth Street, Apartment 4. Burgos, who had formerly rented an apartment from the
authority before moving to Virginia, returned to Chelsea from Virginia in early 2008. On her return, she spent at least two

weeks of every month living with Rivas, and spent the remaining two weeks living with her other daughters. 3  On May

5, 2009, Burgos applied for her own housing with the authority. 4  That application, along with additional supporting
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documentation, listed Burgos's current address as Rivas's apartment. See note 3, supra. The decision to revoke Rivas's
voucher was reportedly premised on the information provided in Burgos's application.

3 There was conflicting evidence before the grievance panel of the Chelsea Housing Authority (authority) concerning the extent
to which Ana Burgos lived with Elizabeth Rivas. Rivas asserted to the authority and throughout this appeal that Burgos did
not reside with her but, rather, split her time between Rivas's apartment and Burgos's other daughters' apartments, staying
with Rivas no more than two weeks per month. Rivas submitted letters from various friends and neighbors in support of this
assertion. However, the authority introduced a number of documents that identified Rivas's apartment as Burgos's permanent
address, including a Social Security benefits statement, a telephone bill, a credit report, a bank statement, and other items of
mail addressed to Burgos at Rivas's apartment.

The authority also introduced a notarized letter from Rivas, dated June 16, 2009, that accompanied a housing application
Burgos had filed, stating: “Ana Burgos lived with me at 12 Fourth St # 4 Chelsea from July 2008 to the present.” Rivas's
purpose in writing the letter was to help Burgos comply with the application's requirement of providing a five-year history
of prior residences. In response to the letter's admission, Rivas testified that she had previously submitted a letter stating
that Burgos lived with her on a temporary basis for two weeks per month, but the authority refused to accept it because it
was not notarized. The authority's resident selector conceded this fact. Having rejected the first letter, the resident selector
directed Burgos to submit a notarized letter using template language that omitted the detail about Burgos spending only
two weeks per month with Rivas and, instead, made a blanket statement that Burgos lived with Rivas from July, 2008,
through June, 2009. Rivas submitted a new letter in accordance with that template.

4 Rivas asserts that Burgos first applied for housing in June, 2008, but the authority has no record of such an application.

**1151  Rivas timely requested a hearing before the authority's grievance panel. By letter dated July 30, 2009, the
authority notified Rivas that a grievance hearing had been scheduled for August 12, 2009. At no point did the authority
offer Rivas the opportunity to engage in an informal settlement conference prior *332  to the grievance hearing, as
required by 760 Code Mass. Regs. § 6.08(4)(b) (1998). Rivas, represented by counsel, presented evidence at the August
12 hearing. The authority's grievance panel upheld the termination.

Pursuant to 760 Code Mass. Regs. § 6.08(4)(h) (1998), Rivas appealed to the authority's board of commissioners (board).
Rivas presented evidence before the board at a hearing held on September 16, 2009. After Rivas had presented her case to
the board and had left the room with her attorney, Torres entered and provided the board with a package of documentary
evidence that she had previously presented at the grievance panel hearing. Torres then answered questions from the board

regarding both the regulations governing the voucher program and the contents of the evidence package. 5  Following
the hearing, the board affirmed the grievance panel's decision.

5 Carmen Torres, the authority's voucher program representative, stated in her deposition that the members of the authority's
board of commissioners (board) were “not too familiar with the Mass. Voucher Program.” Michael McLaughlin, who was
the authority's executive director at the time, stated in his deposition that differences between housing programs “can be very
confusing for people,” and “by and large, [the board members] don't deal with that,” so they “may be asking for clarifications.”

Rivas sought review of the authority's decision in the Superior Court. 6  The Superior Court judge granted leave to expand
the record to include the depositions of Torres and then executive director of the authority, Michael McLaughlin, who
had been present at the board hearing. On cross motions for judgment on the pleadings, the judge directed entry of
judgment in favor of the authority and dismissed Rivas's complaint. The Appeals Court affirmed the judgment of the
Superior Court in a two-to-one decision. Rivas v. Chelsea Hous. Auth., 80 Mass.App.Ct. 294, 952 N.E.2d 941 (2011)

(Rivas ). We granted Rivas's application for further appellate review and now reverse. 7

6 As discussed infra, Rivas's complaint sought review both under G.L. c. 30A, § 14, and in the nature of certiorari pursuant
to G.L. c. 249, § 4.

7 We acknowledge the amicus brief of the Massachusetts Union of Public Housing Tenants.

ADD 235

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012167&cite=760MADC6.08&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&pubNum=578&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&pubNum=578&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&pubNum=578&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&pubNum=578&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&pubNum=578&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&pubNum=578&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&pubNum=578&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&pubNum=578&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025967808&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST30AS14&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST30AS14&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST30AS14&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST30AS14&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST30AS14&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST30AS14&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST30AS14&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST30AS14&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST249S4&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST249S4&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST249S4&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST249S4&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST249S4&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST249S4&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST249S4&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST249S4&originatingDoc=I1a669d18712411e2a531ef6793d44951&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)


Rivas v. Chelsea Housing Authority, 464 Mass. 329 (2013)

982 N.E.2d 1147

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 6

On appeal, Rivas argues that (1) the Superior Court judge improperly deferred to the authority's interpretation of the
voucher program regulations; (2) she was prejudiced by the authority's unlawful failure to conduct an informal settlement
*333  conference; (3) the applicable regulations are unconstitutionally vague; (4) the grievance panel's decision was

premised on inadequate findings of fact and conclusions of law; and (5) the ex parte presentation of evidence to the
board violated her due process rights.

1. Standard of review. There is some debate whether the authority's action is properly appealable under G.L. c. 30A, § 14,
or in the nature of certiorari review pursuant to G.L. c. 249, § 4. Rivas's complaint in the Superior Court pleaded both
causes of action, although Rivas acknowledges that G.L. c. 249, § 4, is only available for review of agency decisions not
reviewable under G.L. c. 30A, § 14, or by **1152  other means. See State Bd. of Retirement v. Bulger, 446 Mass. 169,
173, 843 N.E.2d 603 (2006). The Appeals Court treated the matter as the challenge of an agency decision under G.L.

c. 30A, § 14, and applied the corresponding standard of review. 8  Rivas, supra at 297–298, 952 N.E.2d 941. However,
it is not clear that G.L. c. 30A, § 14, was the proper avenue for review of the authority's decision. The Appeals Court
has previously held that because a local housing authority, organized pursuant to G.L. c. 121B, § 3, is not an “agency”
within the meaning of G.L. c. 30A, § 1, but is instead a “public body, analogous in various respects ... to a municipal
corporation,” review of a housing authority's decision is unavailable under G.L. c. 30A, § 14. Costa v. Fall River Hous.
Auth., 71 Mass.App.Ct. 269, 274 n. 6, 881 N.E.2d 800 (2008), S.C., 453 Mass. 614, 903 N.E.2d 1098 (2009), quoting
Finance Comm'n of Boston v. McGrath, 343 Mass. 754, 763, 180 N.E.2d 808 (1962). See Simmons v. Clerk–Magistrate
of the Boston Div. of the Hous. Court Dep't, 448 Mass. 57, 62, 858 N.E.2d 727 (2006) (“Nothing in [G.L. c. 121B, § 3,]
indicates that [a housing authority] should be treated as a ‘political subdivision’ of the Commonwealth”); G.L. c. 30A,
§ 1 (agency is “any department, board, commission, division or authority of the state government or subdivision of any
of the foregoing”). But see *334  Madera v. Secretary of the Exec. Office of Communities & Dev., 418 Mass. 452, 465,
636 N.E.2d 1326 (1994) (as State agency, department must conduct hearing that complies with provisions of G.L. c. 30A
when it adjudicates appeals from local housing authorities).

8 Because the Superior Court judge did not issue a written decision, it is uncertain which type of review she believed applied.
Rivas apparently did not challenge before the Appeals Court the dismissal of her request for review in the nature of certiorari.
(She would have had no reason to do so, as the Appeals Court was willing to treat the matter as a G.L. c. 30A, § 14, review.)
Rivas v. Chelsea Hous. Auth., 80 Mass.App.Ct. 294, 295 n. 1, 952 N.E.2d 941 (2011).

As a practical matter, the Superior Court apparently regularly hears appeals from local housing authorities pursuant to
G.L. c. 30A, § 14, including appeals from the decisions of the authority. See Heinonen vs. Chelsea Hous. Auth., Suffolk
Superior Ct., No. 09–2103–A (Dec. 17, 2009) (reviewing authority decision pursuant to G.L. c. 30A, § 14); Huezo vs.
Chelsea Hous. Auth., Suffolk Superior Ct., No. 07–4148–C (Sept. 11, 2008) (same); Galeas vs. Chelsea Hous. Auth.,
Suffolk Superior Ct., No. 035340F (Aug. 8, 2004) (same).

[1]  Although there appears to be some confusion over which type of review is proper, where, as here, the agency involved
has regarded the matter as falling within the scope of G.L. c. 30A, our analysis of the merits of the case does not hinge
on which form of review is properly applied. We reach this conclusion, at least in part, because the “standard of review
for an action in the nature of certiorari depends on ‘the nature of the action sought to be reviewed.’ ” Black Rose, Inc.
v. Boston, 433 Mass. 501, 503, 744 N.E.2d 640 (2001), quoting Boston Edison Co. v. Boston Redev. Auth., 374 Mass. 37,
49, 371 N.E.2d 728 (1977). See Wightman v. Superintendent, Mass. Correctional Inst., Walpole, 19 Mass.App.Ct. 442,
445, 475 N.E.2d 85 (1985) ( “standard of judicial review under the certiorari statute takes its color from the nature of the
administrative action that is being examined”). Thus, for the purposes of this appeal, we treat the matter as it has been
treated throughout the appeal process, as a review of an agency decision under G.L. c. 30A, § 14.

**1153  We may set aside or modify an agency decision if we determine “that the substantial rights of any party may have
been prejudiced” because the agency decision is in violation of constitutional provisions; in excess of statutory authority
or jurisdiction of the agency; based on an error of law; made on unlawful procedure; unsupported by substantial evidence;
unwarranted by the facts found by the court on the record as submitted or as amplified; or arbitrary or capricious, an
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abuse of discretion, or otherwise not in accordance with law. G.L. c. 30A, § 14(7). See Attorney Gen. v. Commissioner
of Ins., 450 Mass. 311, 318, 878 N.E.2d 554 (2008).

[2]  *335  In reviewing the decision, we are required to “give due weight to the experience, technical competence, and
specialized knowledge of the agency, as well as to the discretionary authority conferred upon it.” G.L. c. 30A, § 14(7).
However, this deference is due to the “ ‘agency charged with primary responsibility’ for administering a statute” (emphasis
added). Zoning Bd. of Appeals of Amesbury v. Housing Appeals Comm., 457 Mass. 748, 760, 933 N.E.2d 74 (2010), quoting
Goldberg v. Board of Health of Granby, 444 Mass. 627, 633, 830 N.E.2d 207 (2005). See Berrios v. Department of Pub.
Welfare, 411 Mass. 587, 595–596, 583 N.E.2d 856 (1992). This deference is afforded for the interpretation of “regulations
promulgated by the administrative agency in question ... pursuant to its statutory authority.” Zoning Bd. of Appeals
of Amesbury v. Housing Appeals Comm., supra at 759 n. 17, 933 N.E.2d 74. See Hayes v. Retirement Bd. of Newton,
425 Mass. 468, 470, 682 N.E.2d 599 (1997) (deference given to statutory interpretation of State agencies charged with
administration of pension statute, not that of local retirement board).

[3]  In regard to the regulations governing the voucher program, it is the department, and not the authority, that is

entitled to deference. 9  The department promulgates the rules of the voucher program; local housing authorities do

not. 10  Compare G.L. c. 121B, § 26, with G.L. c. 23B, § 6 (rulemaking authority expressly delegated to department, not
local housing authorities). The authority is therefore not entitled to deference in its interpretation of those rules. In any
event, deference is not due, where, as here, the authority has applied a regulation with virtually no explanation of what
conduct is and is not prohibited by that regulation.

9 The department declined to intervene in this action and has not formally stated its interpretation of the challenged regulation.

10 Torres testified at her deposition that Rivas's grievance was “like the second grievance,” suggesting voucher program
grievances were rare. Torres further testified that she was not aware of the informal settlement conference requirement.

2. Failure to conduct informal settlement conference. Rivas claims prejudicial error in the authority's failure to provide
her the opportunity to engage in an informal settlement conference prior to the grievance panel hearing, as required

by *336  760 Code Mass. Regs. § 6.08(4)(b). 11  **1154  The authority concedes that Rivas should have been provided
with such an opportunity, but argues that Rivas has failed to show prejudice resulting from the nonoccurrence of the
conference and, further, that Rivas waived this claim by not raising it before the grievance panel or the board.

11 Title 760 Code Mass. Regs. § 6.08(4)(b), adopted for application to the voucher program by 760 Code Mass. Regs. § 49.10
(2012), provides as follows: “Promptly after the initiation of a grievance, unless otherwise provided the [authority's] executive
director or his or her designee shall give the grievant the opportunity to discuss the grievance informally in an attempt to settle
the grievance without the necessity of a grievance hearing. The [authority] shall give reasonable advance notice to the grievant
and his or her representative (if any) of a time and place for an informal settlement conference, unless such a conference shall
have taken place when the grievance was delivered to [the authority]. If a matter is not resolved at the informal settlement
conference, a grievance hearing shall be held. Failure to attend an informal settlement conference shall not affect a grievant's
right to a grievance hearing.” (Emphasis added.)

[4]  [5]  We decline to treat the claim as waived, for substantially the same reasons outlined in the dissenting opinion
in the Appeals Court case. See Rivas, supra at 302–303, 952 N.E.2d 941 (Mills, J., dissenting). We of course do not
disturb the long-standing principle that arguments not made before an administrative agency generally cannot be raised
on appeal. See McCormick v. Labor Relations Comm'n, 412 Mass. 164, 169–170, 588 N.E.2d 1 (1992), and cases cited;
Secretary of Admin. & Fin. v. Commonwealth Employment Relations Bd., 74 Mass.App.Ct. 91, 95, 904 N.E.2d 468 (2009)
( “Review pursuant to G.L. c. 30A is not the time to insert new issues into the case”). However, in the circumstances of
this case, it is appropriate to address Rivas's claim on the merits. First, the defense of waiver is itself waivable. See Gordon
v. State Bldg.Code Appeals Bd., 70 Mass.App.Ct. 12, 17, 872 N.E.2d 794 (2007); Niles v. Boston Rent Control Adm'r, 6
Mass.App.Ct. 135, 151–152, 374 N.E.2d 296 (1978). The authority did not argue waiver before either the Superior Court
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or the Appeals Court but, instead, defended solely on the merits. The Appeals Court considered Rivas's claim waived
not on request of the authority, but on its own initiative. Rivas, supra, at 298 n. 10, 952 N.E.2d 941.

[6]  Even if the claim was waived, however, we consider the issue of informal settlement conferences in this context
to be of *337  sufficient public policy import to merit our attention here. Although Rivas had counsel beginning at

the grievance panel phase, most tenants do not. 12  The issue has been fully briefed by the parties and amicus curiae,
and we exercise our discretion to consider it on the merits. See Costa v. Fall River Hous. Auth., 453 Mass. 614, 621
n. 11, 903 N.E.2d 1098 (2009) (stating even if claim of unlawful procedure waived, “[i]n any event, the issues raised
in this case concerning procedural requirements applicable to Section 8 termination appeal hearings are significant for
public housing authorities and Section 8 participants throughout the Commonwealth” and “[w]e consider them on their
merits”); Cottam v. CVS Pharmacy, 436 Mass. 316, 320, 764 N.E.2d 814 (2002) (court will review claim not properly
preserved that has been fully briefed by parties and likely to arise in other cases); Clark v. Rowe, 428 Mass. 339, 341, 701
N.E.2d 624 (1998) (considering issue that presented matter of first impression despite failure to preserve).

12 In its amicus brief, the Massachusetts Union of Public Housing Tenants argues that, in addition to being unrepresented,
“[m]any assisted tenants have linguistic and cognitive barriers and are trying to safeguard their families on very limited means.
Legal representation, by itself, may not insure that all applicable rights are identified. There are a myriad of public and assisted
housing programs, each with different rules, and advocates often have very limited time to research which program rules apply
prior to a hearing. The expectation should be that since the [local housing authority] is administering the program and familiar
with its rules, it should insure that proper procedures are followed.”

[7]  [8]  The authority does not dispute that Rivas was entitled to an informal settlement conference, and that it failed to
offer her that opportunity. Turning to the **1155  question whether Rivas has demonstrated prejudice, we again concur
with the dissenting opinion in the Appeals Court case. Rivas, supra at 303–306, 952 N.E.2d 941 (Mills, J., dissenting).
Naturally, “[t]here must be some showing of prejudice before an agency's disregard of its rules may constitute reversible
error.” Martorano v. Department of Pub. Utils., 401 Mass. 257, 262, 516 N.E.2d 131 (1987). The authority contends,
and the Appeals Court agreed, that Rivas cannot make such a showing here because notwithstanding the lack of a
settlement conference, Rivas received two opportunities to present her case to the authority—before the grievance panel
and before the board—and was unsuccessful on both occasions. Rivas, supra at 299–300, 952 N.E.2d 941. However, the
question is not whether the constitutional *338  requirements of due process were nonetheless satisfied, but whether the
unlawfulness of the authority's procedure may have affected the outcome in this case. G.L. c. 30A, § 14(7) (d ) (“court
may set aside or modify the decision, or compel any action unlawfully withheld or unreasonably delayed, if it determines
that the substantial rights of any party may have been prejudiced because the agency decision is ... [m]ade upon unlawful
procedure” [emphasis added] ).

In Costa v. Fall River Hous. Auth., supra at 623 & n. 13, 903 N.E.2d 1098, we reversed and remanded the decision of
a housing authority grievance panel where one of the five panel members potentially held bias against the grievant,
concluding it was not harmless error because “it cannot be presumed that the other members voted independently [of
the potentially biased member's] influence.” Here, the potential prejudice arising from the denial of an opportunity for
a settlement conference rises to a similar level. As the dissenting judge aptly pointed out in the decision of the Appeals
Court, given the value of informal settlement proceedings in a variety of contexts, “[i]t does not require speculation to
conclude that the absence of such opportunities for discussion and compromise prejudices substantial rights.” Rivas,
supra at 305, 952 N.E.2d 941 (Mills, J., dissenting). Cf. Wojcik v. Lynn Hous. Auth., 66 Mass.App.Ct. 103, 109, 845 N.E.2d
1160 (2006) (informal hearings are more than a mere courtesy and contemplate the due process rights of the tenant). The
informal settlement conference is designed to give the tenant an opportunity to resolve the dispute before it becomes a
formal grievance. It is focused on resolving the problem, not adjudicating the allegation. McLaughlin underscored the
importance of informal settlement conferences in his deposition, noting that they provide an opportunity to determine
not simply whether the tenant was in violation, but whether the tenant made a “mistake” and was “going to go on
and be a good resident.” Conversely, there is nothing in the record to indicate that any mitigating circumstances were
considered by either the grievance panel or the board, or that Rivas was offered the opportunity to pay restitution in
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lieu of termination. 13  Whereas the settlement conference would have *339  been conducted by Torres, who could have
negotiated a settlement with Rivas, the grievance panel **1156  consisted of third parties focused on adjudication, not

resolution. 14

13 The grievance panel did refuse to address the issue, brought up by Torres, of the increased share of the rent Rivas would
have owed after taking into account the addition of Burgos's income, with a member stating, “That's a separate issue.” It
does not appear that Torres was attempting to propose a deal that would allow Rivas to pay restitution in lieu of having
her voucher terminated, but regardless, the panel member's response indicates the panel's unwillingness to consider any issue
beyond whether Rivas had violated the terms of her voucher.

14 Title 760 Code Mass. Regs. § 6.08(4)(g) (1998) indicates that the panel shall order “whatever relief, if any, that shall be
appropriate under the circumstances and under applicable laws, regulations, rules, and/or policies.” However, as the previous
footnote and the transcript of the hearing indicate, it appears the panel was solely focused on determining whether a violation
had occurred. For his part, counsel for Rivas made no attempt to broker a compromise either.

It was unquestionably unlawful for the authority to proceed to the grievance panel hearing without first offering Rivas
the opportunity to engage in settlement negotiations, and the authority should not be allowed to defeat Rivas's claim
of prejudice by demonstrating its unwillingness, at this stage in the proceedings, to reach a compromise on remand.
Moreover, although Rivas concededly cannot prove that the outcome necessarily would have changed had she been
provided with the conference, the law does not require her to make such a showing. G.L. c. 30A, § 14(7) (d ). See Costa
v. Fall River Hous. Auth., supra. Admittedly, however, the question of prejudice presents a close call on the facts of this
case. Ultimately, we hold only that, as long as the settlement conference requirement remains in effect, the authority
may not arbitrarily disregard it to the prejudice of an individual's rights. See DaLomba's Case, 352 Mass. 598, 603–604,
227 N.E.2d 513 (1967). Given the other substantial errors apparent on the record, discussed infra, we need not decide
whether the failure to provide the settlement conference alone requires reversal.

[9]  [10]  3. Vagueness of applicable regulations. Rivas argues that the regulations she was found to have violated are
impermissibly vague as applied because they do not define what it means to live regularly within a unit and do not give
a tenant notice of when a guest like Burgos becomes a household member, triggering the tenant's duty to inform the
authority of a change in household composition and income. Rivas has a protected *340  property interest in her housing
subsidy, and she is entitled to due process of law before the authority can terminate it. See Carter v. Lynn Hous. Auth.,
450 Mass. 626, 633, 880 N.E.2d 778 (2008) (protected property interest in federally funded Section 8 housing voucher);
Madera v. Secretary of the Exec. Office of Communities & Dev., 418 Mass. 452, 462, 636 N.E.2d 1326 (1994) (protected
property interest in State-funded public housing).

Section 3(A)(1) of Rivas's voucher program voucher states that the “Voucher Holder must at a minimum ... [r]eport
changes in household income and/or household composition to the [authority] within 30 days of the change. If such
changes alter the authorized unit size or rent share payment an amendment to the terms of this Voucher document will be
executed.” The voucher program regulations promulgated by the department impose substantially the same requirements
on voucher recipients as the corresponding terms found on the vouchers. See 760 Code Mass. Regs. § 49.05(8)(b)(2)
(2000) (“Participants shall inform the [authority] of all increases in monthly income of the household of 10% or more
within 30 days of such changes”); 760 Code Mass. Regs. § 49.05(8)(b)(3) (2000) (“participants shall inform the [authority]
of all changes in household size and/or composition within 30 days of such changes”).

The problem is that there is no applicable regulation defining and governing when an overnight guest becomes a
household member for purposes of the voucher program. **1157  Title 760 Code Mass. Regs. § 5.03 (2003), incorporated
by reference into the voucher program regulations by 760 Code Mass. Regs. § 49.03(3) (2012), defines “household” as:

“(a) two or more persons who live or will live regularly in a unit as their primary residence:

“1. whose income and resources are available to meet the household's needs; and
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Rivas v. Chelsea Housing Authority, 464 Mass. 329 (2013)

982 N.E.2d 1147
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“2. who are either related by blood, marriage, or operation of law, or who have otherwise evidenced a stable inter-
dependent relationship.”

“Primary residence” is defined as “principal home (domicile) *341  occupied by all members of a household not less than
nine months of the year.” 760 Code Mass. Regs. § 5.03. Section 49.02, the definitions section applicable to the voucher
program, further incorporates by reference definitions in 760 Code Mass. Regs. §§ 4.00 (2005), 760 Code Mass. Regs. §§
5.00 (2012), and 760 Code Mass. Regs. §§ 6.00 (1998). Each of those sections has its own “definitions” subsection, but
none defines what it means to “live regularly” in a unit or the distinction between guest and household member. Another
department regulation, 760 Code Mass. Regs. § 6.06(3)(c) (2003), specifically limits overnight guest stays to twenty-
one nights during any twelve-month period, but the applicability of this provision is limited to various public housing
programs, not including the voucher program. Title 760 Code Mass. Regs. § 6.02 (2003), which governs the applicability
of occupancy provisions to the various public housing programs, is silent concerning the application of 760 Code Mass.
Regs. § 6.06(3)(c) to the voucher program, but specifically states that “760 [Code Mass. Regs. §] 6.08 [ (1998) ] applies
to participants in the Massachusetts Rental Voucher Program ” (emphasis added). When read in context, there is a clear

inference that the other sections of 760 Code Mass. Regs. §§ 6.00 do not apply to the voucher program. 15  *342  Section
6.08 governs only the grievance procedure for voucher program tenants and, as such, is silent on the question of overnight
guest occupancy.

15 The full text of 760 Code Mass. Regs. § 6.02 (2003), reads:
“(1) 760 [Code Mass. Regs. §§] 6.00 [ (2003) ] applies to all persons residing in state-aided public housing, known as c. 200
family housing, c. 667 elderly/handicapped housing and c. 705 family housing, except as otherwise provided and further
provided that persons residing in housing units receiving federal Section 8 subsidy shall have their rents determined in
accordance with applicable federal Section 8 regulations. 760 [Code Mass. Regs. §§] 6.00 also applies to those persons
residing in state-aided public housing, known as c. 689 special needs housing, provided that the housing is under the
direct management of [a local housing authority] and residents have individual leases with the [local housing authority].
760 [Code Mass. Regs. §§] 6.07 [ (1998) ] applies only to residents in c. 667 elderly/handicapped housing.
“(2) 760 [Code Mass. Regs. §§] 6.05 [ (2003) ] and [760 Code Mass. Regs. §] 6.08 apply to participants in the Alternative
Housing Voucher Program (AHVP). See 760 [Code Mass. Regs. §§] 53.00 [ (1996) ]. 760 [Code Mass. Regs. §] 6.08 applies
to participants in the Massachusetts Rental Voucher Program (MRVP). See 760 [Code Mass. Regs. §§] 49.00 [ (2012) ].”

In the context of the entire section, the only sensible reading leads to the conclusion that, of all the sections of 760 Code
Mass. Regs. §§ 6.00, § 6.08 and only § 6.08 applies to the voucher program.

At the grievance panel hearing, Torres variously testified that the relevant time period was either twenty-one days or
fourteen days, stating initially that “[y]ou have 14 days to have someone live with you” and, later, that “[i]t's [S]tate
voucher program. And I know for Section 8 is 14 days. I believe that for state it's like 21 days.” **1158  Torres was
unable to point to anywhere in the voucher or the corresponding voucher program regulations to support this assertion.

The regulations surrounding this issue are evidently not a model of clarity. Accordingly, we reject the Appeals Court's
reasoning and conclude, at least as applied, that the regulations are impermissibly vague.

First, as discussed supra, the authority does not promulgate the voucher program regulations and is not entitled to

deference in interpreting them. 16  Second, the voucher program regulations, 760 Code Mass. Regs. §§ 49.00, expressly
incorporate by reference many of the definitions applicable to public housing programs generally, but not the twenty-one-
day limit on guest occupancy. And, as noted, although 760 Code Mass. Regs. § 6.02 specifically dictates that the full array
of occupancy requirements under 760 Code Mass. Regs. §§ 6.00 applies to a variety of State public housing programs,
it explicitly states only that 760 Code Mass. Regs. § 6.08 applies to the voucher program. If the department wishes to
carry over the guest limitation in its State public housing regulation to the voucher program, it should explicitly do so. In
their current form, the department regulations fall short of informing a voucher program tenant when a guest becomes a
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household member that would trigger the tenant's duty to inform the authority, and accordingly, their application here

requires reversal. 17

16 One need only consider Torres's demonstrated lack of familiarity with the applicable regulations to show why, as a practical
matter, deference is inappropriate here.

17 We note that the terms of the voucher and the corresponding regulation pertaining to reporting changes in household
composition and income, 760 Code Mass. Regs. § 49.05(8)(b) (2000), are only impermissibly vague as applied in this case.
Certainly, if an individual moved into a voucher program unit with the intent to reside there indefinitely, that scenario would
trigger the duty to report a change in household composition and income. On the other hand, hosting a simple overnight guest
would clearly not trigger that duty.

[11]  *343  4. Adequacy of grievance panel's decision. Rivas challenges the adequacy of the panel's decision, claiming it
did not contain subsidiary factual findings demonstrating that correct legal principles were applied. We agree that the
factual findings were sufficient to give fair notice of the factual basis for the panel's decision. The regulations required
the authority's grievance panel to issue a written decision “describing the factual situation” and ordering relief, if any

relief is appropriate. See 760 Code Mass. Regs. § 6.08(4)(g). See also G.L. c. 30A, § 11(8). 18  The grievance panel's notice
of decision to Rivas stated:

18 General Laws c. 30A, § 11(8), states: “Every agency decision shall be in writing or stated in the record. The decision shall
be accompanied by a statement of reasons for the decision, including determination of each issue of fact or law necessary
to the decision....”

“The facts upon which the Grievance Panel made this decision are summarized as follows:

“Failure to report changes in family composition and in family's income. Overwhelming evidence in support of this
was presented at the hearing, as well as testimony and documentation submitted by [authority] staff from both the
Leased Housing Department and Tenant Selection Department.”

Although it is true that the grievance panel's broad statement, “[o]verwhelming evidence in support,” does not specifically
identify which evidence it found credible **1159  and which it did not, this is not a case where either Rivas or a reviewing
court is “left without any guide to its reasons.” Leen v. Assessors of Boston, 345 Mass. 494, 501–502, 188 N.E.2d 460 (1963)
(agency stating its conclusion based on “all the evidence admitted,” when record included 1,110 pages of testimony, did
not comply with G.L. c. 30A, § 11[8], because it left appellate court without any reasonable guidance). But see Aetna Cas.
& Sur. Co. v. Commissioner of Ins., 408 Mass. 363, 374, 558 N.E.2d 941 (1990) (agency need not *344  make findings
on every contested issue so long as decision permits effective appellate review). That said, the panel's findings were
insufficient because they failed to make clear how the panel defined “household member,” except for the bare assertion
that Burgos fell within that definition. Critically, the findings do not state whether the panel found a violation because
it believed Burgos was living with Rivas full time, or if it accepted that she was only living with Rivas two weeks per
month but nevertheless considered that a violation.

[12]  5. Ex parte communications. Rivas's final claim of error stems from the ex parte manner in which Torres presented
the authority's case against Rivas to the board. Specifically, Rivas argues that the conduct of the hearing before the
board violated her right to cross-examine witnesses and submit rebuttal evidence under G.L. c. 30A, § 11(3). However,
G.L. c. 30A, § 10, states:

“When a party has the opportunity to obtain an agency hearing, followed by one or more appeals
before the same agency or before different agencies, such appeals being limited to the record made
at the hearing, the appeal procedure need not comply with any requirement of this chapter for the
conduct of adjudicatory proceedings except paragraphs (7) and (8) of section eleven.”
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Rivas contends that because she presented additional evidence at the board hearing, this exemption does not apply.
However, Rivas has not established that Torres or McLaughlin provided any new evidence to the board, such as evidence

of alleged gang involvement, 19  that would have triggered her right to testify or cross-examine witnesses under G.L. c.
30A, § 11(3). Torres merely provided the board with the same package of documentary evidence she presented to the
grievance panel, and answered general questions about the nature of the voucher program.

19 McLaughlin testified in his deposition that, on the day after the board hearing, after the board had made its decision, Torres
mentioned to him: “[The Rivas family is] not the best family. There's a lot of gang activity and criminal activities there.”
Torres corroborated McLaughlin's account, but there was no indication that allegations of gang activity were ever presented
to the board.

[13]  Rivas further contends that Torres's ex parte communication *345  to the board violated her constitutional due
process rights under Mathews v. Eldridge, 424 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976). Without a substantial risk
of bias, however, having the same agency responsible for adjudication and enforcement does not offend due process.
See Kippenberger v. Board of Registration in Veterinary Med., 448 Mass. 1035, 1036, 864 N.E.2d 515 (2007) (due process
not violated by ex parte communications between agency executive and adjudicative board prior to hearing); Raymond
v. Board of Registration in Med., 387 Mass. 708, 717, 443 N.E.2d 391 (1982) (due process not violated by agency's dual
role unless “special circumstances in a particular case may demonstrate an unacceptable risk of unfairness” **1160  ).
Nothing in the record of this case indicates the ex parte communication created any unfairness.

For the reasons stated, the judgment of the Superior Court is reversed, and the matter is remanded in accordance with
this opinion.

So ordered.

All Citations

464 Mass. 329, 982 N.E.2d 1147

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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85 A.D.3d 571
Supreme Court, Appellate Division, First Department, New York.

In re Regina WISE, etc., Petitioner,
v.

Ricardo Elias MORALES, etc., Respondent.

June 21, 2011.

Synopsis
Background: Public housing tenant brought article 78 proceeding challenging termination of her tenancy based upon
findings that she misrepresented that she was unemployed and failed to report employment income on her affidavits of
income. The Supreme Court, New York County, Michael D. Stallman, J., transferred the case.

Holding: The Supreme Court, Appellate Division, held that termination of tenancy was shockingly disproportionate to
the offense.

Affirmed as modified.

West Headnotes (1)

[1] Landlord and Tenant Fraud in obtaining lease

Termination of public housing tenancy based upon findings that tenant misrepresented that she was
unemployed and failed to report employment income on her affidavits of income was so disproportionate to
the offense as to be shocking to one's sense of fairness, and therefore vacatur of the penalty was appropriate;
tenant did not intentionally violate her obligations as a tenant, as she was functionally illiterate, required aid
in completing her annual recertification documentation, and was unaware that she had an obligation to report
her income, and tenant had at all times been willing to repay all outstanding arrears, and, moreover, tenant had
admitted to under-reporting income and had made every effort to cure the violation.

4 Cases that cite this headnote

Attorneys and Law Firms

**480  Joan L. Beranbaum, New York (Richard S. Cempa of counsel), for petitioner.

Sonya M. Kaloyanides, New York (Marissa D. Shemi of counsel), for respondent.

MAZZARELLI, J.P., ANDRIAS, MOSKOWITZ, RICHTER, MANZANET–DANIELS, JJ.

Opinion
*571  Determination of respondent, dated January 7, 2009, which terminated petitioner's tenancy based upon findings

that she misrepresented that she was unemployed and failed to report employment income on her affidavits of income,
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unanimously modified, on the law, to vacate the penalty of termination and remand the matter to respondent for the
imposition of a lesser penalty, and the proceeding brought pursuant to CPLR article 78 (transferred to this Court by
order of Supreme Court, New York County [Michael D. Stallman, J.], entered November 23, 2009) otherwise disposed
of by confirming the remainder of the determination, without costs.

*572  Termination of petitioner's tenancy, under the circumstances was “so disproportionate to the offense,”
underpayment of rent, “in the light of all the circumstances, as to be shocking to one's sense of fairness” (Matter of Pell
v. Board of Educ. of Union Free School Dist. No. 1 of Towns of Scarsdale & Mamaroneck, Westchester County, 34 N.Y.2d
222, 233, 356 N.Y.S.2d 833, 313 N.E.2d 321 [1974] [internal quotation marks and citation omitted] ).

We have stated that “[t]he forfeiture of public housing accommodations is a drastic penalty because, for many of its
residents, it constitutes a tenancy of last resort” (Matter of Holiday v. Franco, 268 A.D.2d 138, 142, 709 N.Y.S.2d 523
[2000] ). The article 78 court found that termination of petitioner's tenancy was not an excessive penalty because petitioner
had concealed income. However, evicting a tenant and her family on account of concealment of income may nonetheless,
under the circumstances presented, constitute an unjustifiable penalty. In Matter of Davis v. New York City Dept. of
Hous. Preserv. & Dev., 58 A.D.3d 418, 419, 871 N.Y.S.2d 86 [2009], this Court found that the eviction of a tenant who
had concealed income was “shockingly disproportionate to the offense,” stating:

“[HPD's] finding that petitioner intentionally failed to disclose her son's SSI benefits is supported by substantial
evidence and has a rational basis in the record. The penalty of termination of the rent subsidy is shockingly
disproportionate to the offense, however, since it will likely lead to homelessness for petitioner, a 25–year tenant, and
the three minor children who live with her, one of whom is disabled” (id. [citations omitted] ).

This is not an isolated holding. In Matter of Gray v. Donovan, 58 A.D.3d 488, 870 N.Y.S.2d 347 [2009], we found
termination of the petitioner's housing subsidy to be “shockingly disproportionate to the offense,” of failure to report
income earned by two adult children, where the petitioner had lived in the building for more than 30 years and had no
record of any prior offenses, and the record indicated that termination of the subsidy would likely lead to homelessness
for her and her 13–year old son.

In Matter of Williams v. Donovan, 60 A.D.3d 594, 874 N.Y.S.2d 910 [2009], we vacated the penalty of termination of
a housing subsidy and remitted for imposition of a lesser penalty for the tenant's failure to report income earned by an
adult son, where the petitioner had resided in the apartment for 28 years and had an unblemished tenancy.

In **481  Matter of Vazquez v. New York City Hous. Auth., 57 A.D.3d 360, 871 N.Y.S.2d 10 [2008], we vacated the
penalty of termination where the tenant, who was chronically delinquent in rent payments and had been charged with
unauthorized use *573  of an ATM card, made restitution of the amounts due to the complainant, had no prior criminal
record, and cared for a family member with disabilities.

Petitioner did not intentionally violate her obligations as a tenant. Petitioner's formal education ended in the sixth grade.
She was a poor student who had failed reading. At the age of 14, she gave birth to her first child, who subsequently
succumbed to crib death. She did not return to school, nor did she work. At the age of 15, she gave birth to her second
child.

Petitioner was functionally illiterate and required aid in completing her annual recertification documentation. She relied
upon a housing assistant to complete the form which she simply “signed and dated.” Petitioner was unaware that she
had an obligation to report her income, as it was never explained to her. She was never told to report her income as a
lunch aide, even when, in 2002, she presented her pay stub to respondent's employee.

Petitioner has at all times been willing to repay all outstanding arrears. She fully cooperated with respondent, executing
a confession of judgment and a separate stipulation as to monies owed the housing authority. Petitioner, a part-time

ADD 244

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974120919&pubNum=578&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000376737&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017826750&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017885135&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017885135&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017885135&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017885135&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017885135&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017885135&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017885135&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017885135&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018504259&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018504259&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018504259&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018504259&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018504259&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018504259&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018504259&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018504259&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675930&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675930&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675930&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675930&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675930&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675930&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675930&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675930&pubNum=602&originatingDoc=Ie87a21679c1111e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)


Wise v. Morales, 85 A.D.3d 571 (2011)

925 N.Y.S.2d 479, 2011 N.Y. Slip Op. 05346

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3

lunch aide with the New York City Department of Education, was suspended while the criminal charges were pending
against her, placing further financial strain upon the family.

Like the tenants in the cited cases, petitioner has admitted to under-reporting income and has made every effort to cure the
violation. Termination of her tenancy would have severe consequences not only for petitioner but for the three children
she supports, all of whom face homelessness in the event of eviction. Since the penalty is “shockingly disproportionate
to the offense,” we hereby vacate the penalty and remand for imposition of a lesser penalty.

All Citations

85 A.D.3d 571, 925 N.Y.S.2d 479, 2011 N.Y. Slip Op. 05346
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CHAPTER 1.   INTRODUCTION 

1-1 Purpose of This Handbook 

A. HUD-subsidized multifamily properties represent an important and valuable 
resource in addressing the nation’s affordable housing needs.  The successful 
delivery of this housing resource to the people who need it depends on effective 
occupancy policies and procedures.  HUD’s occupancy requirements and 
procedures ensure that eligible applicants are selected for occupancy, that 
tenants receive the proper level of assistance, and that tenants are treated fairly 
and consistently.   

B. This handbook describes the occupancy requirements and procedures governing 
the HUD-subsidized multifamily housing programs identified in paragraph 1-2.  
The handbook also addresses the procedures by which households apply for 
housing and the rights and responsibilities of in-place tenants and property 
owners. 

C. This handbook is addressed to tenants, owners, managers, HUD Field Office 
Staff, Performance-Based Contract Administrators and Traditional Contract 
Administrators.  The first points of contact regarding information in this handbook 
are Office of Multifamily Housing staff in the corresponding local HUD Field 
Office for an area. 

D. This handbook does not supersede any Contract Administrator’s or owner’s 
rights, obligations, or requirements.  Where the Handbook references HUD or 
Contract Administrator, the Contract Administrator will only perform those tasks 
required under the provisions of their Annual Contributions Contract (ACC). 

1-2 Programs Subject to This Handbook 

A. Applicable Programs 

The requirements and procedures described in this handbook apply to each 
HUD-subsidized multifamily housing program listed in Figure 1-1. 

B. State Agency Financed Properties   

For HUD-subsidized properties financed by state agencies, this handbook covers 
only the applicable HUD requirements.  Owners of these properties are subject to 
additional requirements established by states and their designated housing 
finance or other agencies. 

1. State agencies may enforce state requirements, as long as they do not 
conflict with this handbook or HUD regulations.

2. State agencies must obtain written HUD approval before changing any of 
the HUD forms required by this handbook.   
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Figure 1-1:  Programs Subject to This Handbook  

 Section 221(d)(3) Below-Market Interest Rate (Section 221(d)(3) BMIR) 

 Section 236 

 Rental Assistance Payment (RAP) 

 Rent Supplement 

 Section 8 Project-Based Assistance 

 New Construction 

 State Agency Financed (generally are New Construction or Substantial 
 Rehabilitation projects) 

 Substantial Rehabilitation 

 Section 202 Projects with Section 8 Assistance (Section 202/8) 

 Rural Housing Section 515 Projects with Section 8 Assistance (RHS Section  
             515/8) 

 Loan Management Set-Aside (LMSA)  

 Property Disposition Set-Aside (PDSA) 

 Section 202 with 162 Assistance – Project Assistance Contracts (Section 202 PACs) 

 Section 202 with Project Rental Assistance Contracts (Section 202 PRACs) 

 Section 202 without Assistance (Income Limits Only) 

 Section 811 with Project Rental Assistance Contracts (Section 811 PRACs) 

 

C. How Applicability Varies 

Not all requirements apply to all properties or tenants.  Furthermore, some 
properties are assisted under multiple programs and are subject to multiple sets 
of requirements.   

1. Applicability can vary by: 

a. Type of program (e.g., Section 236 versus Section 8); 

b. Type of Section 8 assistance (e.g., Loan Management Set-Aside 
versus New Construction); 

c. Date that subsidy contracts took effect or were executed; 

d. Date a tenant moved in or first received subsidy; and 

e. Date a tenant was converted to Section 8 assistance. 

ADD 248



HUD Occupancy Handbook 1-3 8/13 
Chapter 1:  Introduction 

4350.3 REV-1 

2. When applicability does vary, a paragraph or subparagraph in this
handbook entitled “Applicability” will be included to indicate which
projects, units, or tenants are subject to or exempt from the requirement.
The variation will be described in subsequent paragraphs.

D. Programs and Properties Not Subject to This Handbook 

This handbook does not apply to: 

1. HUD-owned properties;

2. Section 8 Moderate Rehabilitation Program;

3. Public housing;

4. Housing Choice Voucher Program;

5. Enhanced Voucher Program; and

6. Unassisted market rate properties and health care facilities.

7. *HUD-Veterans Affairs Supportive Housing*

8. *Mainstream Vouchers*

E. Compliance 

The failure of owners to perform required functions as prescribed in this 
handbook may result in civil money penalties as detailed in 24 CFR part 30.  
Such action does not preclude the application of administrative, as well as 
criminal remedies where warranted.  Further information concerning program 
enforcement can be found in HUD Handbook 4350.1, Multifamily Asset 
Management and Project Servicing. 

1-3 Background – Key Multifamily Subsidized Housing Programs 

A. Financing Subsidies:  Mortgage Insurance and Mortgage Interest Rate 
Subsidies 

1. Section 221(d)(3) BMIR.  This program insured and subsidized mortgage
loans to facilitate the new construction or substantial rehabilitation of
multifamily rental or cooperative housing for low- and moderate-income
families.  The reduced mortgage interest rate, usually from 1% to 3%,
resulted in lower operating costs for these projects and therefore reduced
rents.  This program no longer provides subsidies for new mortgage
loans, but existing Section 221(d)(3) BMIR properties continue to operate
under the program.  Families living in Section 221(d)(3) BMIR projects are
considered subsidized because the reduced rents for these properties are
made possible by subsidized mortgage interest rates.
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CHAPTER 8.  TERMINATION 

8-1 Introduction 

A. Chapter 8 addresses terminating housing assistance and terminating tenancy.  
Under program regulations and leases, termination of assistance occurs when a 
tenant is no longer eligible for subsidy or to enforce HUD program requirements.  It 
results in the loss of subsidy to the tenant. Tenants whose assistance is terminated 
may remain in the unit, but they must pay the market rent, full contract rent, or 
110% of BMIR rent. Owners are authorized to terminate assistance only in limited 
circumstances and after following required procedures to ensure that tenants have 
received proper notice and an opportunity to respond.  

B. Termination of tenancy is the first step in the eviction process and is often used 
interchangeably with the term eviction. When terminating tenancy, the owner gives 
the tenant notice to vacate the unit because of a lease violation(s). A tenant who 
fails to vacate the unit after receiving notice from the owner may face judicial action 
initiated by the owner to evict the tenant. The owner may only terminate tenancy in 
limited circumstances as prescribed by HUD regulations and the lease and must 
follow HUD and state/local procedures. 

C. Owners are expected to enforce program requirements under the terms of the 
lease.  Similarly, HUD expects tenants to comply with the program requirements as 
established in the lease. HUD encourages owners to work with tenants and utilize 
other corrective actions, such as repayment agreements or negotiated settlements, 
to resolve program/lease issues. Terminations represent only one of the tools 
available to owners for lease enforcement. Owners and tenants are advised that 
HUD termination policies and procedures must be followed when initiating a 
termination, including proper notices and documentation. Owners are also advised 
that terminations for reasons other than those permitted by HUD are prohibited. 

D. The chapter is organized into the following four sections: 

 Section 1:  Termination of Assistance outlines key requirements and 
procedures regarding when and how a tenant’s assistance must be 
terminated. 

 Section 2:  Termination of Tenancy by Lessees discusses the tenant’s 
responsibilities when the tenant wishes to terminate tenancy. 

 Section 3:  Termination of Tenancy by Owners outlines allowable 
circumstances for terminating tenancy and the requirements and 
procedures that owners must follow to terminate a tenant’s residency. 

 Section 4:  Discrepancies, Errors, and Fraud describe the circumstances 
when owners must investigate discrepancies and provides guidelines on 
how to distinguish tenant errors from fraud.  It also identifies how to take 
action (e.g., documenting fraud and reimbursing HUD or the tenant). 
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8-2 Key Terms   

A. There are a number of technical terms used in this chapter that have very specific 
definitions established by federal statute or regulations or by HUD.  These terms 
are listed in Figure 8-1, and their definitions can be found in the Glossary to this 
handbook.  It is important to be familiar with these definitions when reading this 
chapter. 

B. The terms “disability” and “persons with disabilities” are used in two contexts – for 
civil rights protections, and for program eligibility purposes.  Each use has specific 
definitions. 

1. When used in context of protection from discrimination or improving the 
accessibility of housing, the civil rights-related definitions apply. 

2. When used in the context of eligibility under multifamily subsidized housing 
programs, the program eligibility definitions apply. 

NOTE:  See the Glossary for specific definitions and paragraph 2-23 for an 
explanation of this difference. 

 

Figure 8-1:  Key Terms  

 Adult 

 *Enterprise Income Verification 
(EIV)* 

 Eviction 

 Family 

 Fraud  

 Increased ability to pay 

 Law enforcement agency 

 Live-in aide 

 Rural Housing Service (RHS) 

 Tenant 

 Tenant with a disability 

 Termination of assistance 

 Termination of tenancy 

 Unauthorized occupant  

 Unintentional program violation 
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Section 1:  Termination of Assistance 

8-3 Key Regulations 

This paragraph identifies key regulatory citations pertaining to Section 1:  Termination of 
Assistance.  The citations and their topics are listed below.  

A. 24 CFR 5.218 (Penalties for failing to disclose and verify social security and 
employer identification numbers) 

B. 24 CFR 5.232 (Penalties for failing to sign consent forms) 

C. 24 CFR part 5, subpart E – Restrictions on Assistance to Noncitizens 

D. 24 CFR 5.659 (Family information and verification) 

E. 24 CFR 247.4 (Termination of tenancy notice procedures applied to the termination 
of assistance notice) 

F. 24 CFR 880.603, 881.601, 883.701, 884.218, 886.124, 886.324, 891.410, 
891.610, and 891.750 (Selection and admission of assisted tenants/re-examination 
of family income and composition) 

8-4 Applicability 

A. Termination of assistance is not applicable to Section 202 PRAC and Section 811 
PRAC properties. 

B An owner’s authority to remove or terminate assistance is established by the HUD-
required lease provision entitled “Removal of Subsidy.” 

8-5 Key Requirements:  When Assistance Must Be Terminated 

An owner must terminate a tenant’s assistance in the following circumstances: 

A. A tenant fails to provide required information at the time of recertification, including 
changes in family composition, or changes in income or social security numbers for 
new *household* members. 

B. A tenant fails to sign/submit required consent and verification forms (form HUD-
9887 and form HUD-9887-A). 

1. Form HUD-9887, Notice and Consent for the Release of Information to 
HUD and to a PHA permits HUD to obtain wage and claim information from 
State Wage Information Collection Agencies (SWICAs), current tax 
information from the Internal Revenue Service (IRS), and wages and 
unemployment compensation information from the Social Security 
Administration (SSA) *and the Department of Health and Human Services’ 
(HSS’) National Directory of New Hires (NDNH).* 
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2. Form HUD-9887-A, Applicant’s/Tenant’s Consent to the Release of 
Information – Verification by Owners of Information Supplied by Individuals 
Who Apply for Housing Assistance allows an owner to obtain and verify 
information about income, assets, and allowances for items such as child 
care and medical expenses, which is needed to determine the amount of 
rent a tenant must pay. 

C. An annual or interim recertification determines that the tenant has an increased 
ability to pay the full contract rent.  

D. A tenant fails to move to a different-sized unit within 30 days after the owner 
notifies him/her that the unit of the required size is available.  *As required by the 
HUD lease,* if the tenant remains in the same unit, the tenant must pay the market 
rent, full contract rent, or 110% of the BMIR rent. 

*NOTE:  When assistance is terminated for a tenant with more than one form of 
subsidy, the tenant must pay the market rent, full contract rent, or 110% of BMIR 
rent.  For example, if a tenant resides in a Section 236 property and receives 
Section 8 assistance, the tenant would pay *the full Section 8 contract rent if his or 
her assistance were terminated unless there is an eligible in-place Section 236 
tenant or a vacant unit the Section 8 can be transferred to.* 

E. A tenant has begun receiving assistance, but the owner is unable to establish 
citizenship or eligible immigration status for any family member from the 
information provided by the tenant and determines that the tenant does not meet 
the citizenship requirement.  (See Chapters 3, 4, and 7 for other citizenship and 
eligible immigration status requirements.  Restriction on assistance to noncitizens 
is addressed in paragraph 3-12, denial of assistance is addressed in paragraph 4-
31, and changes in status are addressed in paragraph 7-11.) 

The process for owners to verify and establish a tenant’s eligible immigration status 
can be lengthy.  Sometimes a tenant begins receiving assistance before the owner 
establishes citizenship or eligible immigration status; this happens when the owner 
encounters delays in verifying the information provided by the tenant.  If the owner 
then determines that the tenant does not meet the requirement for citizenship or 
eligible immigration status, the assistance must be terminated. Refer to paragraph 
3-12 K for further guidance.   

NOTE:  This requirement does not apply to the following programs covered by this 
handbook, Section 202 PRAC, Section 811 PRAC, Section 202 PAC and Section 
221(d)(3) BMIR.. 

F. A student enrolled at an institution of higher education does not meet the eligibility 
requirements for assistance.  (See Chapter 3, paragraph 3-13.) 

G. REMINDER:  Actions to terminate assistance must be based only on a change in 
the tenant’s eligibility for assistance or a tenant’s failure to fulfill specific 
responsibilities under program requirements.  Owners must not take action to 
terminate assistance based on other factors.
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8-6 Procedures for Terminating or Reinstating Assistance 

To avoid the potential for discrimination, it is important for owners to ensure that the 
requirements and procedures described below are applied consistently to all tenants. 

A. Terminating Assistance 

1. When terminating a tenant’s assistance, the owner increases the tenant’s 
rent to market rent (or contract rent) and, where applicable, makes the 
assistance available to another tenant.   

2. When terminating assistance, an owner must provide proper notice to the 
tenant of the increase in the tenant’s rent.   

REMINDER:  When provided to a tenant with a disability, this notice must 
be in a form accessible to the tenant (e.g., in Braille or audio form for a 
tenant with a vision impairment).   

3. Written notice should include: 

a. The specific date the assistance will terminate; 

b. The reason(s) for terminating assistance; 

c. The amount of rent the tenant will be required to pay;  

d. Notification that if the tenant fails to pay the increased rent, the 
owner may terminate tenancy and seek to enforce the termination in 
court; and 

e. The tenant has a right to request, within 10 calendar days from the 
date of the notice, a meeting with the owner to discuss the proposed 
termination of assistance.  

4. The notice should be served by:  

a. Sending a letter by first class mail, properly stamped and addressed 
and including a return address, to the tenant at the unit address; 
and 

b. Delivering a copy of the notice to any adult person answering the 
door at the unit.  If no adult answers the door, the person serving 
the notice may place it under or through the door, or affix it to the 
door. 

5. The date on which the notice is deemed received by the tenant is the later 
of: 

a. The date the first class letter is mailed; or 

b. The date the notice is properly given. 
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6. Service of the notice is deemed effective once the notice has been both 
mailed and hand delivered. 

B. Reinstating Assistance 

An owner may reinstate a tenant’s terminated assistance if: 

1. The original termination of assistance was due to: 

a. A tenant’s failure to recertify, or 

b. A tenant’s increased ability to pay; 

2. The original termination of assistance was not due to fraud; 

3. The tenant is eligible for assistance (based on the income and rent 
calculation, the tenant would pay less than market rent); 

4. The tenant submits the required information; and  

5. Assistance is available for the unit. 

8-7 Termination of Assistance Related to Establishing Citizenship or Eligible 
Immigration Status 

A. Applicability   

As stated in paragraphs 3-12 F. and 4-31 A., the restriction on assistance to 
noncitizens applies to all properties covered by this handbook, except the 
following: 

1. Section 221(d)(3) BMIR properties; 

2. Section 202 PAC; 

3. Section 202 PRAC; and  

4. Section 811 PRAC. 

B. When Assistance Must Not Be Terminated 

An owner must not terminate assistance on the basis of ineligible immigration 
status of a family member if: 

1. The primary (automated) and secondary (manual) verification search of any 
immigration documents that were submitted in time has not been 
completed by the DHS; 

2. The family member for whom required evidence has not been submitted 
has moved from the assisted dwelling unit;
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3. The family member who is determined not to have eligible immigration 
status following DHS verification has moved from the assisted dwelling unit; 

4. The DHS appeals process under 24 CFR 5.514(e) has not been concluded 
(see subparagraph C below); 

5. Assistance is prorated in accordance with 24 CFR 5.520; 

6. Assistance for a mixed family is continued in accordance with 24 CFR 
5.516 and 24 CFR 5.518; or  

7. Deferral of termination of assistance is granted in accordance with 24 CFR 
5.516 and 24 CFR 5.518. 

C. Termination of Assistance When Unable to Establish Citizenship or Eligible 
Immigration Status 

1. When an owner is unable to establish citizenship or eligible immigration 
status of family members, as discussed in paragraph 8-5 E, assistance to a 
tenant cannot be terminated until the completion of an informal hearing.  

2. Within 30 days of a DHS appeal decision or a notice from the owner 
terminating assistance, a tenant may request that the owner provide a 
hearing.  The hearing procedures are outlined below. 

a. The tenant must be provided a hearing before any person(s) 
designated by the owner, other than a person who made or 
approved the decision under review, and other than a person who is 
a subordinate of the person who made or approved the decision; 

b. The tenant must be provided the opportunity to examine and copy, 
at the tenant's expense and at a reasonable time in advance of the 
hearing, any documents in the possession of the owner pertaining 
to the tenant’s eligibility status, or in the possession of the DHS (as 
permitted by DHS requirements), including any records and 
regulations that may be relevant to the hearing; 

c. The tenant must be provided the opportunity to present evidence 
and arguments in support of eligible immigration status.  Evidence 
may be considered without regard to admissibility under the rules of 
evidence applicable to judicial proceedings; 

d. The tenant must be provided the opportunity to argue against 
evidence relied upon by the responsible entity and to confront and 
cross-examine all witnesses on whose testimony or information the 
owner relies; 

e. The tenant must be entitled to be represented by an attorney, or 
other designee, at the tenant’s expense, and to have such person 
make statements on the tenant’s behalf; 
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f. The tenant must be entitled to arrange for an interpreter to attend 
the hearing, at the expense of the tenant, or owner, as may be 
agreed upon by the two parties; and  

g. The tenant must be entitled to have the hearing recorded by 
audiotape (a transcript of the hearing may, but is not required to, be 
provided by the owner).  

3. The owner must provide a written final decision, based solely on the facts 
presented at the hearing, to the tenant within 14 days of the date of the 
informal hearing.  The decision must also state the basis for the 
determination.  As with the notice, the decision must be in an accessible 
form if being provided to a tenant with a disability. 

4. A decision against a tenant member issued in accordance with the 
requirements listed above does not preclude the tenant from exercising the 
right, which may otherwise be available, to seek redress directly through 
the judicial procedures.  

5. The owner must retain for a minimum of 5 years the following documents 
that may have been submitted by the tenant or provided to the owner as 
part of the DHS appeal or the informal hearing process:  

a. The application for financial assistance; 

b. The form completed by the tenant for income re-examination; 

c. Photocopies of any original documents (front and back), including 
original DHS documents;

d. The signed verification consent form; 

e. The DHS verification results; 

f. The request for an DHS appeal; 

g. The final DHS determination; 

h. The request for an informal hearing; and 

i. The final informal hearing decision. 

D. Termination of Assistance When a Tenant Allows an Ineligible Individual to 
Reside in a Unit 

If the owner terminates assistance based on a determination that a tenant has 
knowingly permitted another individual who is not eligible for assistance to reside 
(on a permanent basis) in the unit: 
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1. Such termination must be for a period of not less than 24 months; and 

2. This provision does not apply to a tenant if, when calculating any proration 
of assistance provided for the family, the individual’s ineligibility was known 
and considered. 

Section 2:  Termination of Tenancy by Lessees 

8-8 Key Regulations  

This paragraph identifies the key regulatory citations pertaining to Section 2:  Termination 
of Tenancy by Lessees.  The citations and their title are listed below.  

 24 CFR 880.606, 884.215, 886.127, 886.327, 891.425, 891.625, and 
891.765 Lease Requirements 

8-9 Key Requirements 

In order to terminate tenancy, the tenant must provide the owner with a written 30-day 
notice to vacate the unit, as required by the HUD lease. 

NOTE: The regulations for RHS Section 515/8 properties permit either the tenant or the 
owner to terminate the lease with a 30-day written notice.  This provision may be included 
in a one-year lease.  The provision must be included in any multi-year lease. 

8-10 Allowable Use of Security Deposits 

If a tenant fails to pay the required rent or if there are tenant damages to the unit, an 
owner may use the tenant’s security deposit to pay the outstanding rent and/or damages.  
Any remaining funds must be paid to the tenant.  An owner must follow the requirements 
and guidelines for security deposits and other charges outlined in paragraph 6-18 
regarding the refunding and use of the security deposit.
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Section 3:  Termination of Tenancy by Owners 

8-11 Key Regulations  

This paragraph identifies key regulatory citations pertaining to Section 3:  Termination of 
Tenancy by Owners.  The citations and their titles (or topics) are listed below.

A. Termination of Tenancy  

1. *24 CFR 5.218 (Penalties for failing to disclose and verify Social Security 
and Employer Identification Numbers)* 

2. 24 CFR 5.850-5.852, 5.858-5.861, 5.901, 5.903, and 5.905 (Termination of 
tenancy in Screening and Eviction for Drug Abuse and Other Criminal 
Activity; Final Rule) 

3. 24 CFR 247.3, 880.607, 881.601, and 883.701 (Fraud, minor violations, 
nonpayment of rent, state or local Landlord and Tenant Act) 

4. 24 CFR 247.3, 880.607, 881.601, 883.701, and 884.216 (Substantial lease 
violations) 

5. 24 CFR 880.607, 881.601, 883.701, and 247.3 (Other good cause)  

6. 24 CFR 880.607, 881.601, 883.701, and 884.216 (Lease expiration) 

B. Eviction for Drug Abuse and Other Criminal Activity 

 24 CFR 5.850-5.852, 5.858-5.861, 5.901, 5.903, and 5.905 (Eviction in 
Screening and Eviction for Drug Abuse and Other Criminal Activity; Final 
Rule) 

NOTE:  These regulatory requirements do not apply to owners of housing 
assisted by the Rural Housing Service under Section 514 or Section 515 of 
the Housing Act of 1949.   

C. Providing Notice of Termination of Tenancy  

1. 24 CFR 247.4 Termination Notice 

2. 24 CFR 247.6 Eviction 

8-12 Overview 

A. The requirements and procedures for terminating tenancy provide owners with a 
mechanism to ensure that a tenant is fulfilling his/her obligations under the lease.  
These obligations include abiding by the lease and the house rules attached to and 
incorporated into the lease, paying rent when due, maintaining the unit, and 
permitting other tenants peaceful enjoyment of their units and the common area.  
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Additionally, the termination of tenancy provides a mechanism to evict tenants who 
commit fraud or fail to provide the information required by HUD to establish their 
eligibility and/or appropriate rent.   

B. The requirements and procedures also seek to ensure that owners provide tenants 
with proper notice and the opportunity to respond and treat all tenants in an 
equitable and consistent manner when terminating tenancy.  Additionally, owners 
must be in compliance with applicable federal, state, and local requirements when 
pursuing termination of tenancy.  Owners must: 

1. Adhere to termination criteria consistently and equitably; and  

2. Enforce the lease and house rules, and if lease obligations are not fulfilled, 
initiate termination proceedings to guarantee the other residents’ health, 
safety, and peaceful enjoyment of the property. 

C. An owner must not refuse to renew a lease solely because a lease term has 
expired.  Figure 8-2 summarizes the allowable circumstances when an owner may 
terminate tenancy, either during or at the end of the lease term.  Each 
circumstance will be discussed in detail in the paragraphs to follow. 

Figure 8-2:  Allowable Circumstances for Terminating Tenancy 

 Material noncompliance 

 Substantial lease violations 

 Fraud 

 Repeated minor violations 

 Nonpayment of rent 

 *Failure to disclose and provide verification of SSN(s)* 

 *Failure to sign and submit consent forms* 

 Drug abuse and other criminal activity  

 Material failure to carry out obligations under a State Landlord and 
Tenant Act 

 Other good cause 

 

8-13 Material Noncompliance with the Lease 

A. Key Requirements 

Owners may terminate tenancy when a tenant is in material noncompliance with 
the lease, including:
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1. Failure of the tenant to submit in time all required information on household 
income and composition.  Examples include: 

a. The tenant's failure to: 

(1) Submit required evidence of citizenship or eligible 
immigration status;  

(2) Disclose and verify social security numbers; or 

(3) Sign and submit consent forms allowing verification of 
information regarding the tenant's income and eligibility.   

b. The tenant's knowingly providing incomplete or inaccurate 
information. 

2. Extended absence or abandonment of the unit as defined in the house 
rules for the property, or in state or local law. 

a. House rules regarding extended absence or abandonment must be 
consistent with the requirements and guidelines for house rules 
described in paragraph 6-9.  See that chapter for more information. 

b. The house rules must be attached to the lease for that unit. 

3. Fraud, which is when a tenant knowingly provides inaccurate or incomplete 
information. 

a. If the owner determines that a tenant acted fraudulently, the owner 
may terminate tenancy under the lease.  A fraudulent action is 
considered material noncompliance with the lease. 

b. The owner must handle fraud as a civil violation and may handle 
fraud as a criminal violation.  When evicting for fraud, the owner 
must simultaneously file a civil action against the tenant to recover 
the subsidy overpayment.  The owner may refer the case to a local, 
state, or federal prosecutor who may pursue the case as a criminal 
matter. 

c. The owner must take care not to confuse tenant error with fraud.  
Figure 8-3 below describes the difference between fraud and tenant 
errors.  See paragraphs 8-17 and 8-18 for more information.  
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Figure 8-3: Tenant Errors versus Fraud  

Fraud should not be confused with tenant errors, which HUD considers 
unintentional program violations.  Tenant errors are usually infractions or 
oversights that do not involve intentional deceit (e.g., tenant misunderstands 
or forgets the rules). 

Tenants who were not eligible for assistance because they mistakenly 
provided incorrect information must reimburse the owner for the difference 
between the rent the tenant should have paid and the actual rent the tenant 
was charged.  This circumstance constitutes a tenant error and is not a basis 
for eviction. 

4. Repeated minor violations that: 

a. Disrupt the livability of the property; 

b. Adversely affect the health or safety of any person, or the right of 
any tenant to the peaceful enjoyment of the property; 

c. Interfere with the management of the property; or 

d. Have an adverse financial effect on the property. 

Example – Minor Violations 

NOTE: This list is not comprehensive.   

 Tenant keeps unauthorized occupants. 

 Tenant fails to pay utilities. 

 Tenant behaves or acts in a manner that continually 
disrupts the right of other residents to enjoy the property. 

 Tenant damages, destroys, or defaces the unit or 
property. 

 Tenant fails to pay the cost of all repairs caused by 
carelessness or neglect on the part of the tenant. 

5. Nonpayment of rent due under the lease. 

a. The tenant is obligated to pay all amounts due under the lease or 
repayment agreement, including any portion thereof. 

b. The owner must not terminate tenancy until any grace period 
permitted by state law has expired. 
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NOTE:  If the tenant pays all amounts due under the lease within the grace 
period, this is not material noncompliance, but rather a minor violation.  
Repeated minor violations constitute cause for eviction. 

6. *Failure to disclose and provide verification of SSNs. 

a. Termination of tenancy. 

(1) The owner must terminate tenancy of a tenant and the 
tenant’s household if the SSN disclosure and verification 
requirements for all household members are not met in the 
specified timeframe.  This includes those households where 
a child under the age of six who did not have a SSN was 
added to the household with the understanding that the SSN 
would be disclosed and verification provided within 90 days 
after admission, or within the 90 day extension period, if 
applicable. 

(2) There is no proration of assistance for those household 
members who are required to obtain a SSN but who fail to 
disclose and provide verification of their SSN. 

(3) Termination of tenancy does not apply to those households 
with individuals who do not contend eligible immigration 
status or tenants who were age 62 or older as of January 31, 
2010, whose initial determination of eligibility was begun 
before January 31, 2010, unless there are other members of 
the household who have not disclosed or provided 
verification of their SSNs. 

b. Deferring termination of tenancy. 

The owner may defer termination of tenancy and provide tenants 
with an additional 90 days past their next regularly scheduled 
recertification of income and family composition to become in 
compliance with the SSN disclosure and verification requirements in 
Chapter 3, Paragraph 3-9.   

(1) The deferral is at the owner’s discretion and must only be 
provided if failure to meet the SSN requirements was due to 
circumstances outside the control of the tenant and there is 
a likelihood that the tenant will be able to disclose and 
provide verification of the needed SSN(s) by the deadline 
date. 

(2) After the 90-day deferral period, if the tenant has not 
disclosed and provided verification of the needed SSN(s), 
the owner will pursue termination of tenancy.
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B. Procedures for Terminating Tenancy and Providing Notice 

The following procedures are the minimum standards required by HUD.  Most state 
and/or local laws are more restrictive than HUD’s minimum requirements; 
therefore, an owner should be aware of state and local laws governing 
terminations. 

1. Basis for termination.   

To terminate tenancy, an owner must establish that the basis for the 
termination is consistent with: 

a. HUD-required lease provisions; 

b. Allowable lease provisions set forth in the lease for the unit 
occupied by the tenant; and 

c. Applicable state and local laws. 

2. Termination notice. 

a. If the owner proposes to terminate a lease, the owner must give the 
tenant written notice of the proposed termination.  

b. For tenants with a disability, the notice must be provided in a form 
accessible to the tenant (e.g., in Braille or audio form for a tenant 
with a vision impairment). 

c. When an owner terminates tenancy, written notice must be provided 
to the tenant and must:   

(1) State the specific date the tenancy will be terminated; 

(2) State the reasons for the action with enough detail to enable 
the tenant to prepare a defense; 

(3) Advise the tenant that remaining in the unit on the 
termination date specified in the notice may result in the 
owner seeking to enforce the termination in court, at which 
time the tenant may present a defense; 

(4) Advise the tenant that he/she has 10 days within which to 
discuss termination of tenancy with the owner.  The 10-day 
period begins on the day that the notice is deemed effective 
(see subparagraph B.3 below);  

(5) Advise that persons with disabilities have the right to request 
reasonable accommodations to participate in the hearing 
process (see Chapter 2, Subsection 4 for information on 
Reasonable Accommodation)
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(6) Be served on the tenant as described under subparagraph 
B.3.c below.  

d. When terminating tenancy for material noncompliance, the time of 
service of the termination notice must be in accordance with the 
lease and state law.   

e. In the case of the tenant’s nonpayment of rent, the notice must 
include the dollar amount of the balance due on the rent account 
and the date of such computation.   

3. Manner of service for Section 236, Section 221(d)(3) BMIR, Rent 
Supplement, Section 202/8, Section 202 PAC, Section 202 PRAC, Section 
811 PRAC, Section 8 Loan Management Set-Aside, and Section 8 Property 
Disposition Set-Aside. 

a. The notice must be served by:  

(1) Sending a letter by first class mail, properly stamped and 
addressed and including a return address, to the tenant at 
the unit address; and 

(2) Delivering a copy of the notice to any adult person 
answering the door at the unit.  If no adult answers the door, 
the person serving the notice may place it under or through 
the door, or affix it to the door. 

b. The date on which the notice is deemed received by the tenant is 
the later of: 

(1) The date the first class letter is mailed; or 

(2) The date the notice is properly given. 

c. Service of the notice is deemed effective once the notice has been 
both mailed and hand delivered. 

4. Manner of service for all other Section 8 programs. 

The manner of service will be in accordance with the provisions of state 
and local laws. 

5. Judicial action. 

a. An owner must not evict any tenant except by judicial action 
pursuant to state and local laws.
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b. In any judicial action to evict a tenant, the owner must rely on the 
grounds cited in the termination notice served to the tenant.  
However, the owner is not precluded from relying on grounds about 
which he/she had no knowledge of at the time the notice was sent 
to the tenant.  

NOTE:  For Section 8 New Construction, Substantial Rehabilitation, 
and State Agency properties, the owner must rely only on the 
grounds cited in the termination notice served to the tenant. 

c. The tenant’s failure to object to the notice does not constitute the 
tenant’s waiver of his/her rights to contest the owner’s action in a 
judicial proceeding. 

d. A tenant may rely on state or local laws governing eviction 
procedures where such laws provide the tenant procedural rights 
that are in addition to those provided by the regulatory agreements, 
except where such laws have been preempted under CFR Part 246, 
Local Rent Control, or by other action of the United States. 

8-14 Drug Abuse and Other Criminal Activity 

A. Key Requirements 

1. The authority to terminate tenancy of tenants is in accordance with the 
HUD model leases and state or local Landlord and Tenant Act(s).   

2. Criminal activity.  Owners may terminate tenancy for any of the following 
types of criminal activity by a covered person (a tenant, household 
member, guest, or other person under the tenant’s control):  

a. Any criminal activity that threatens the health, safety, or right to 
peaceful enjoyment of the premises by other residents (including 
property management staff residing on the premises); or 

b. Any criminal activity that threatens the health, safety, or right to 
peaceful enjoyment of their residences by persons residing in the 
immediate vicinity of the premises. 

NOTE:  Owners may terminate tenancy and evict tenants for criminal 
activity by a covered person if they determine that the covered person has 
engaged in the criminal activity, regardless of whether the covered person 
has been arrested or convicted for such activity and without satisfying a 
criminal conviction standard of proof of the activity. 

3. Illegal drug use.  Owners may evict a family when they determine that a 
household member is illegally using a drug or when owners determine that 
a pattern of illegal use of a drug interferes with the health, safety, or right to 
peaceful enjoyment of the premises by other residents. 

ADD 267



Section 3: 
Termination of Tenancy by Owners 
 

HUD Occupancy Handbook   8-18 6/07 
Chapter 8: Termination   

4350.3 REV-1 

4. Alcohol abuse.  Owners may terminate tenancy if they determine that a 
household member’s abuse or pattern of abuse of alcohol threatens the 
health, safety, or right to peaceful enjoyment of the premises by other 
residents.  

5. *Lifetime sex offender.  Owners must terminate the tenancy of a participant 
who is subject to a lifetime registration requirement under a State sex 
offender registration program who was erroneously admitted (the 
household member was subject to a lifetime registration requirement at 
admission and was admitted after June 25, 2001) and is receiving housing 
assistance. 
 
NOTE:  If an O/A erroneously admitted a lifetime sex offender, the O/A 
must offer the family the opportunity to remove the ineligible family member 
from the household.  If the family is unwilling to remove that individual from 
the household, the O/A must terminate assistance for the household.* 

6. Other circumstances.  Owners may terminate tenancy during the term of 
the lease if a tenant is:  

a. Fleeing to avoid prosecution, or custody or confinement after 
conviction for a crime, or attempting to commit a crime that is a 
felony under the laws of the place from which the individual flees, or 
that, in the case of the State of New Jersey, is a high misdemeanor; 
or 

b. Violating a condition of probation or parole imposed under federal or 
state law. 

7. Owners must consistently apply their eviction standards.  

8. Eviction actions must be consistent with federal, state, and local civil rights 
laws, including the fair housing and equal opportunity laws described in 24 
CFR 5.105. 

B. Factors to Consider When Terminating Tenancy for Drug Abuse and Other 
Criminal Activity  

NOTE:  Owners should be careful to implement consistently all criminal 
background checks and decision-making procedures.  Owners are required to 
have their procedures included as part of their Tenant Selection Plan (see Chapter 
4, Figure 4-2.)  

1. As part of their eviction standards, owners may consider all of the 
circumstances relevant to a particular eviction case, such as:   

a. The seriousness of the offending action; 

b. The effect on the community of terminating or not terminating 
tenancy; 
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c. The extent of the tenant’s participation in the offending action; 

d. The effect of termination of tenancy on household members not 
involved in the offending action; 

e. The demand for assisted housing by families who will adhere to 
lease responsibilities;

f. The extent to which the tenant has shown personal responsibility 
and taken all reasonable steps to prevent or mitigate the offending 
action; and  

g. The effect of the owner’s action on the integrity of the program. 

2. In determining whether to terminate tenancy for illegal use of drugs or 
alcohol abuse by a household member who is no longer engaged in such 
behavior, an owner may consider and may require evidence of whether the 
member:   

a. Is participating in or has successfully completed a supervised drug 
or alcohol rehabilitation program; or  

b. Has otherwise been rehabilitated successfully. 

3. A tenant may be required to exclude a household member in order to 
continue to reside in the unit when that household member has participated 
in, or is responsible for, an action or a failure to act that warrants 
termination. 

C. Procedures for Accessing Criminal Records 

1. An owner may submit a request to a PHA (in the area where the property is 
located) to obtain the criminal records *and/or State lifetime sex offender 
registration records* of a member of a household for use in applicant 
screening, lease enforcement or eviction.  Refer to Glossary for definition of 
Public Housing Agency (PHA).   

2. Prior to performing or requesting a PHA to conduct a background check, an 
owner must do the following: 

a. Obtain a signed consent form from the household member or 
applicant;  

b. Provide the PHA with its selection criteria; and  

c. Ensure that all criminal background checks are conducted 
consistently for every applicant or resident. 

3. Upon request of the owner, the PHA must request the criminal conviction 
*or State lifetime sex offender registration* records from the state where the 
applicant resides and from other states where the applicant *or members of 
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the applicant’s household have resided.* Owners and PHAs may rely on 
the applicant’s declaration *on their application* regarding their residences 
and any other information.   

4. If the PHA receives criminal conviction *and/or State lifetime sex offender 
registration* records requested by the owner, the PHA must determine 
whether criminal action by a household member, as shown by such criminal 
conviction records, may be a basis for lease enforcement or eviction. The 

PHA’s determination with regard to the screening and admission of 
applicants is based upon the criminal conviction record and the owner’s 
standards for prohibiting admission. All findings of a criminal background or 
sex offender status used to make determinations must be documented. If 
the owner’s selection criteria are not clear, the PHA should contact the 
owner for clarity. The PHA will make a determination based on the 
information provided by the owner. Any decisions based on “reasonable 
belief” or other “determination” of the owner should be documented with the 
reason for the belief or determination. This documentation should not be 
only of specific behavior, but that the behavior would (or does) interfere 
with the health, safety, or peaceful enjoyment of other residents. 

5. The PHA must notify the owner whether it has received criminal conviction 
*or State lifetime sex offender registration* records for the household 
member and its determination as to whether such records may be a basis 
for lease enforcement or eviction.  Except as provided below, a PHA must 
not disclose the household member’s criminal conviction *or State lifetime 
sex offender registration* records or the content of the records to the 
owner.  A PHA may only make this disclosure if the following conditions are 
satisfied:  

a. The PHA determines that the criminal activity by the household 
member, as shown by records received from a law enforcement 
agency, may be a basis for eviction from a unit; and  

b. The owner certifies in writing that the criminal conviction records will 
be used only for the purpose and only to the extent necessary to 
seek eviction in a judicial proceeding of a tenant, based on the 
criminal activity by the household member that is described in the 
criminal conviction records. 

6. If a PHA receives criminal conviction records from a state or local agency 
showing that a household member has been convicted of a crime relevant 
to lease enforcement or eviction, the PHA must notify the household of the 
proposed action and must provide the subject of the record and the tenant 
a copy of the information and an opportunity to dispute the accuracy and 
relevance of the information.  This opportunity must be provided before 
alease enforcement or eviction action is taken on the basis of the 
information.  
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7. The owner may deny admission to an applicant using his/her standard for 
admission screening or may evict a tenant in accordance with his/her 
standard for termination of tenancy if the criminal background *or State 
lifetime sex offender registration* check indicates that the applicant or 
tenant provided false information.  If the household is to be denied 
admission or evicted, the PHA /owner making the determination must: 

a. Notify the household of the proposed denial of admission or 
termination of tenancy.  

b. Provide the subject of the record and the applicant or tenant, with a 
copy of the information the action is based upon.   

c. Provide the applicant or tenant with an opportunity to dispute the 
accuracy and relevance of the information obtained from any law 
enforcement agency.   

*NOTE:  Persons who are subject to a lifetime sex offender registration 
requirement who were admitted prior to June 25, 2001, the effective date of 
the Screening and Eviction of Drug Abuse and Other Criminal Activity final 
rule, must not be evicted unless they commit criminal activity while living in 
federally assisted housing or have some other lease violation, in which 
case the owner may terminate the tenancy and pursue eviction to the 
extent allowed by their lease and state or local law.* 

8. A PHA may charge an owner reasonable fees for making a request, on 
behalf of the owner, for criminal conviction records.  A PHA may require the 
owner to reimburse costs incurred by the PHA, including reimbursement of 
any fees charged to the PHA by a law enforcement agency, and the PHA’s 
own related staff and administrative costs. 

9. Owners may use sources other than the PHA to conduct criminal 
background checks, *including the State lifetime sex offender registration 
checks.*  The owner may conduct his/her own background search of 
criminal records, or may secure a contractor.  When the owner conducts 
his/her own criminal background searches or uses sources other than a 
PHA, the owner will make the determination, in accordance with the 
owner’s standards for admission, if the applicant or tenant meets the 
screening criteria. 

*NOTE:  O/As should verify the information provided by the applicant by 
searching the Dru Sjodin National Sex Offender Database.  The Dru Sjodin 
National Sex Offender Database is an online, searchable database, hosted 
by the Department of Justice, which combines the data from individual state 
sex offender registries.  The website for the database is located at:  
http://www.nsopw.gov.  A record of this screening, including date 
performed, should be retained.* 

10. The owner may not pass along the costs of the criminal records checks to 
the tenant. 
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11. Owners and PHAs have the discretion to contract out criminal background 
checks, *including State sex offender registration checks,* but will be 
responsible for the action and decisions made by their contractor. HUD 
does not prescribe the process the PHA uses to determine the source for 
obtaining the criminal background information. However, the criminal 
records must be requested from the appropriate law enforcement agency, 
National Crime Information Center (NCIC), police departments, or other law 
enforcement agencies that hold criminal conviction records.  

12. Entities that obtain criminal records are not responsible for updating the 
criminal history of an applicant or tenant. 

13. Criminal records obtained by the PHA are to be maintained confidentially, 
not misused or improperly disseminated; and destroyed upon completion of 
the originally intended use. When destroying records of criminal 
background in accordance with 24 CFR 5.903(g), the PHA should make a 
notation in the tenant file that includes the date the records are destroyed 
and a statement that the records were destroyed for purposes of 
confidentiality.  *Owners must retain documentation in the tenant file 
showing the date, type and results of the criminal background check and/or 
State lifetime sex offender registration check performed by the PHA.* 

14. Criminal records obtained by the owner are to be maintained confidentially, 
not misused or improperly disseminated, and destroyed three years after 
tenancy is terminated.  Criminal records, *including State lifetime sex 
offender registration checks,* received for applicants who never move-in 
are to be retained with the application for three years.  

15. Entities must handle any information from other records in accordance with 
applicable state and federal privacy laws and with the provisions of the 
consent forms signed by the applicant.   

16. Penalties for improper release of information.  Conviction for a 
misdemeanor and imposition of a fine of not more than $5,000 is the 
potential penalty for any owner who knowingly and willfully requests or 
obtains under false pretenses any information concerning a tenant under 
the authority of this rule or who discloses any such information in any 
manner to any individual not entitled under any law to receive the 
information.   

D. Procedures for Terminating Tenancy and Providing Notice 

See paragraph 8-13 B for information on the basis for termination, the termination 
notice, the manner of service, and judicial action.  

8-15 Material Failure to Carry Out Obligations under a State or Local Landlord and 
 Tenant Act  

A. Key Requirements 
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State and local laws impose obligations on a landlord and tenant and provide that 
violations of the tenant’s obligations constitute grounds for eviction. 

Example – Material Failure to Carry Out Obligations under a 
State or Local Landlord and Tenant Act 

Examples of a tenant’s failure to fulfill his/her obligation under a State or 
Local Landlord and Tenant Act include but are not limited to: 

 Overcrowding a unit in violation of the local housing code; and 

 Damaging, destroying, or defacing a unit to such extent that the 
unit no longer is in compliance with the housing code. 

B. Procedures for Terminating Tenancy and Providing Notice 

1. See paragraph 8-13 B for information on the basis for termination, the 
termination notice, the manner of service, and judicial action.  

2. When terminating tenancy for material failure to carry out an obligation 
under a State and Local Landlord and Tenant Act, the time of service of the 
termination notice must be in accordance with the lease and state law.   

8-16 Other Good Cause  

A. Key Requirements 

1. Other good cause is defined by state and local laws, not by HUD.  In 
addition, issues regarding the existence of other good cause may be 
resolved by the owner and tenant in court through an action for eviction of 
the tenant.   

2. The conduct of a tenant may be deemed good cause, provided the owner 
has given the tenant prior written notice and stated the conduct would 
constitute a basis for termination of occupancy in the future.  Such notice to 
the tenant must be served in the same manner as a notice of termination of 
tenancy.  (See paragraph 8-13 B.) 

Example – Other Good Cause  

For all Section 8 New Construction, Substantial Rehabilitation, and State 
Agency properties, the regulations list the refusal of the tenant to accept 
an approved modified lease form as “Other Good Cause.” 

B. Procedures for Terminating Tenancy and Providing Notice 

1. See paragraph 8-13 B for information on the basis for termination, the 
termination notice, the manner of service, and judicial action.  
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2. If the owner is terminating tenancy for other good cause, the notice must be 
effective at the end of the lease term, but in no case earlier than 30 days 
after receipt of the notice by the tenant.  This notice period may run 
concurrently with any comparable notice period required by state or local 
law.   

3. A termination notice for other good cause must provide that the proposed 
termination will be effective at the end of the lease term, but in no case 
earlier than 30 days after receipt of the notice by the tenant.  

Section 4:  Discrepancies, Errors, and Fraud 

8-17 *Key Regulations 

24 CFR 5.233 Mandated Use of HUD’s Enterprise Income Verification (EIV) System * 
 

8-18 Procedures for Addressing Discrepancies and Errors 

A. Overview 

To promote income and rent integrity, owners must investigate and research 
discrepancies and possible errors.   

*Owners must use HUD’s EIV system as a tool to identify possible discrepancies in 
income reported by the tenant as well as identifying tenants who may be deceased 
or receiving assistance at more than one location or under more than one HUD 
rental assistance program.*  

B. Program Violations    

When owners identify an error involving a tenant, they should first determine if the 
error constitutes a program violation.   

A program violation occurs when the tenant by action or inaction breaches a lease, 
regulation, or other program requirement.  Tenant errors occur because tenants 
misunderstand or forget rules.  Tenant errors are thought of as unintentional 
program violations.

C. Investigating and Discovering the Facts 

1. If an owner suspects that a tenant has inaccurately supplied or 
misrepresented information that affects the tenant’s rent or eligibility, the 
owner must investigate and document the tenant’s statements and any 
conflicting information the owner has received.  To research questionable 
information, the owner may: 

a. Confront the tenant with the tenant’s information and any conflicting 
information; 
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b. Obtain additional information from other persons or agencies; and 

c. Take other actions to verify either the tenant’s information or the 
conflicting information. 

 *NOTE:  Owners may not suspend, terminate, reduce or make a final 
denial of any benefits of a tenant until they have taken appropriate steps to 
independently verify the tenant’s information or the conflicting information.* 

2. If an intentional misstatement or withholding of information cannot be 
substantiated through documentation, the owner must treat the case as an 
unintentional program violation.  

D. Notifying and Meeting with the Tenant 

1. After gathering the documentation, the owner must notify the tenant in 
writing of the error and identify what information is believed to be incorrect.   

2. The tenant must have an opportunity, within 10 days, to meet with the 
owner and discuss the allegations.  

a. The owner must also inform the tenant that failure to do so may 
result in the tenant’s termination of tenancy.   

b. The meeting with the owner must be with a designated 
representative who has not been involved in any manner with the 
review of the allegedly false information. 

c. The owner must provide a written final decision, based solely on the 
facts presented and discussed at the meeting to the tenant within 10 
days of the date of the meeting.  The decision must also state the 
basis for the determination. 

3. For tenants with a disability, the notice must be in a form accessible to the 
tenant, and the meeting must be held in a location accessible to the tenant. 

E. Determining the Outcome of the Investigation 

1. If the tenant meets with the owner to discuss the error, and the owner is 
convinced the tenant’s submissions were correct, the owner should 
document the file accordingly and close the investigation. 

2. If, after meeting with the tenant, the owner determines that the provision of 
inaccurate information was an unintentional program violation, the owner 
should correct the tenant’s rent, if applicable, and provide the tenant with 
notice of the change in rent.  If the tenant is unable to repay the full amount, 
the owner and tenant should enter into a repayment agreement. *(See 
Paragraph 8-23 for information on repayment agreements.)* 
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a. If, after the income adjustment, the tenant no longer qualifies for 
assistance, the tenant may remain in the property subject to making 
repayments and paying market rent. 

b. The owner may terminate tenancy if the tenant refuses to pay the 
new monthly rent or refuses to repay the previously overpaid 
subsidy pursuant to the repayment agreement. 

c. If necessary, civil action may be filed to recover the funds.  

 

Example – Unintentional Program Violation 

A two-income household receives rental assistance payments.  One 
individual works full time, which was fully disclosed during the last 
recertification.  The other has a part-time job, but the work is on an as-
needed basis.  Because the income earnings were uncertain, small in 
amount, and infrequent, the tenant misunderstood the requirement to 
report income and did not report the uncertain income earnings. 

3. If the owner determines the tenant knowingly provided inaccurate or 
incomplete information, and this can be substantiated through 
documentation, the owner needs to pursue the incident as fraud following 
the guidance in paragraph 8-18.   

8-19 Procedures for Addressing Fraud 

A. Overview 

Some investigations may lead to the discovery of efforts by tenants or other parties 
to mislead the owner and, possibly, to commit fraudulent acts that result in the 
receipt of benefits or rent subsidies for which the tenant is not eligible.  If after 
following the procedures in paragraph 8-17 for investigating and researching 
questionable information, the owner may determine that the tenant has knowingly 
provided inaccurate or incomplete information and will pursue the incident as fraud. 

B. Criminal Violation (Fraud) 

A criminal violation would be fraud, which is considered deceit or trickery 
deliberately practiced in order to gain some advantage dishonestly.  Fraud is an 
intentional deception; it cannot be committed accidentally. 

NOTE:  A common error is to misuse or overuse the term “fraud” when a violation 
is suspected.  A violation is not always fraudulent.  It is important that owners first 
review and assess the circumstances before labeling a violation as fraud. 

C. Documenting Fraud 
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In order to establish fraud, the tenant file must contain documentation showing the 
following: 

1. The tenant was made aware of program requirements and prohibitions (i.e., 
all appropriate signatures are on the intake documents); and  

2. The tenant intentionally misstated or withheld some material information.  
The strongest proof of fraud is an admission by the tenant.  Fraudulent 
intent can also be demonstrated by documenting that: 

a. The act was done repeatedly (i.e., not a one-time or accidental 
occurrence), or there was prior determination of fraudulent intent or 
conviction (e.g., signing false HUD-50059s); 

b. False names or social security numbers were used; 

c. The tenant falsified, forged, or altered documents; 

d. The tenant omitted material facts that were known to the tenant 
(e.g., employment of self or other household members); or 

e. The tenant made admission to another person of the illegal action or 
omission (e.g., boasting that he/she cheated, or telling an employer 
or neighbor that an “absent” spouse has moved in with the tenant). 

D. Taking Action to Address Fraud 

1. When fraud is present, the authorized course of action for owners to take is 
termination of tenancy.  An owner's authority to pursue eviction in cases of 
tenant fraud is grounded in the material noncompliance provision contained 
in both the model lease and in the regulations [24 CFR 247.3].  Material 
noncompliance includes "knowingly providing incomplete or inaccurate 
information.” 

2. Fraud can be handled as a civil and/or criminal violation. 

a. Fraud can be handled as a civil violation by using it as grounds for a 
termination of tenancy.  Providing false information is a material 
noncompliance with the lease.  The owner must seek recovery for 
subsidy overpayment by asking the court for judgment against the 
tenant. 

b. Fraud is handled as a criminal violation when a local or federal 
prosecutor decides to prosecute the tenant for violation of a state or 
federal law.  To convict the tenant, the prosecutor must show the 
court that the case contains all the elements of criminal fraud. 

3. When a tenant is evicted for material noncompliance for submitting false, 
incomplete, or inaccurate information on household income or family 
composition required for certification or recertification, an owner must file a 
civil action against the tenant to recover improper subsidy payments.  An 
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owner may consider referring the case for prosecution as a criminal 
violation, if applicable.  Prosecution may be pursued on the local, state, or 
federal level. 

8-20 *Discrepancies Reported in the EIV System*  

A. Requirements Regarding Discrepancies *Reported in the EIV System*  

*At the time of recertification, or at other times as stated in the owner’s policies and 
procedures, owners must review and resolve any discrepancies reported in the EIV 
system that could result in errors in a tenant’s rent and/or HUD assistance 
payments.  This includes discrepancies in income reported on the EIV Income 
Discrepancy Report and discrepancies reported on the EIV Deceased Tenant 
Report and Multiple Subsidy Report.  (See Chapter 9, Enterprise Income 
Verification (EIV), for more information on use of these reports.) 
 
1. EIV Reports. 

 a. Income Discrepancy Report: 

 At the time of recertification, owners must review and resolve any 
discrepancies in income reported on the EIV Income Discrepancy 
Report.  Using this report, the owner must identify any unreporting 
or underreporting of income by the tenant reported on current or 
historical HUD-50059s and transmitted to TRACS. 

 b. EIV Verification Reports. 

    Owners must review and resolve any discrepancies in the   
    information reported on the following reports to identify tenants who 
    may be receiving assistance they are not entitled to receive.  

(1) Deceased Tenant Report.  Tenants reported by SSA as 
being deceased, and where HUD is continuing to pay 
subsidy. 

(2) Multiple Subsidy Report.  Tenants who may be receiving 
rental assistance at more than one location. 

NOTE:  The reports in EIV are a tool to alert owners of possible 
discrepancies.  Not all EIV discrepancies reported are valid discrepancies. 

2. Owners may not  suspend, terminate, reduce or make a final denial of any 
benefits of a tenant until they have taken appropriate steps to 
independently verify information relative to any discrepancy reported.  For 
example, if there is an income discrepancy, the owner must verify: 

a.  The amount of the wages,  unemployment compensation, or SSA 
benefits involved; 
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b. Whether such tenant actually has (or had) access to such wages or 
benefits for his or her own use; and 

c. The period (or periods) when, or with respect to which the tenant 
actually received such wages or benefits. 

See Chapter 9, Enterprise Income Verification (EIV) for more information 
on the EIV reports. 

3. Owners must follow the instructions in Paragraph 8-18.D for notifying and meeting 
with the tenant when a valid discrepancy is discovered as a result of the owner’s 
review.   

a. If the owner determines the tenant is in noncompliance with his/her 
lease because he/she knowingly provided incomplete or inaccurate 
information, the owner must follow the guidance in Section 3 of this 
Chapter  for terminating the tenant’s tenancy and Paragraph 8-18 
for the requirements on filing a civil action against the tenant to 
recover improper subsidy payments. 

b. Where fraud is suspected, the owner should report this to the HUD 
OIG Office of Investigation in the district that has jurisdiction in the 
state the project is located. 

B. Nondisclosure of Income Information  

The Federal Privacy Act (5 USC 552a, as amended) prohibits the disclosure of an 
individual’s information to another person without the written consent of such 
individual.  As such, the EIV data of an adult household member may not be 
shared (or a copy provided or displayed) with another adult household member, 
unless the individual has provided written consent to disclose such information.  
However, the O/A is not prohibited from discussing with the head of household 
(HOH) and showing the HOH how the household’s income and rent were 
determined based on the total income reported and verified.  See Chapter 9, 
Paragraph 9-17, Disclosure of EIV Data.* 

C. Opportunity to Contest    

The owner *must* promptly notify a tenant in writing of any adverse findings made 
on the basis of the information verified.  The tenant may contest the findings in the 
same manner as applies to other information and findings relating to eligibility 
factors under the applicable program.  *Denial of assistance or termination of 
tenancy* must be carried out in accordance with requirements and procedures 
applicable to the individual covered program and will not occur until the expiration 
of any notice period provided by the statute or regulations governing the program. 

8-21 Reimbursement to HUD for Overpayment of Assistance 

A. Tenant’s Obligation to Repay 
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1. The tenant must reimburse the owner for the difference between the rent 
the tenant should have paid and the rent he/she was actually charged, if 
the tenant: 

a. Fails to provide the owner with interim changes in income or other 
factors; 

b. Submits incorrect information on any application, certification, or 
recertification;  

c. *Fails to report income received*, and  

d. As a result, is charged a rent less than the amount required by 
HUD's rent formulas. 

2. The tenant acknowledges his/her obligation to make such reimbursements: 

a. In paragraph 18 of the Model Lease for Subsidized Programs; 

b. In paragraph 14 of the Model Lease for Section 202/8 or Section 
202 PAC; and  

c. In paragraph 12 of the Model Leases for Section 202 PRAC and 
Section 811 PRAC. 

3. If the tenant does not pay in full, an owner should enter into a repayment 
*agreement* with the tenant to collect these funds over a specific period of 
time.   

4. The tenant is not required to reimburse the owner for undercharges caused 
solely by the owner's failure to follow HUD's procedures for computing rent 
or assistance payments.   

5. A tenant must reimburse the owner for the total overpayment back to the 
*time overpayment of assistance started, not to exceed the 5-year limitation 
that the tenant was receiving assistance discussed in forms HUD-9887 and 
HUD-9887-A.  This 5-year limitation applies for all overpayments of 
assistance and is not limited to errors found using the EIV system. 

6. The owner must have the form HUD-50059(s) on file that was in effect 
during the period(s) that the overpayment of assistance occurred, along 
with any supporting documentation, in order to calculate the amount the 
tenant must reimburse to the owner.  The form HUD-50059(s) is the 
document whereby the tenant(s) certifies to the accuracy of the information 
recorded on the form.  If the owner does not have this historical information, 
they cannot go back to the tenant for any overpayment of assistance.* 

B. Owner’s Obligation to Repay 

1. The owner is not required to reimburse HUD immediately for overpayments 
of assistance where the overpayment was caused by the tenant's 
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submission of incorrect information.  Repayments are required when and 
as tenants repay in accordance with an agreed-upon repayment 
agreement.  

2.  *The owner may retain a portion of the repayments they actually collect 
from the tenants who have improperly reported their income at the time of 
certification or recertification to help defray the cost of pursuing these cases 
(this is not limited to cases where the owner has determined fraud).   

a. Owners may only retain an amount to cover their actual costs, which 
is the lesser of: 

 (1) Their actual costs, or 

 (2) 20 percent of the amount received from the tenant. 

b. Amounts retained by the owner must be deposited into the project’s 
operating account to offset the expenses incurred for these cases. 

c. As with all income and expenses of the project, owners must keep 
records of the receipt and disbursement of all amounts collected 
from the tenant for audit purposes.  At a minimum, the owner must 
record: 

(1) Date and amount(s) received from the tenant; 

(2) Expenses incurred; 

Examples of types of expenses incurred include staff time for 
verifying the unreported income; meeting with tenant; 
drafting repayment agreements; generating and sending 
monthly invoices to tenant; generating manual voucher 
adjustments; collection agency fees, if applicable; and, 
meeting state requirements. 

(3) Amount(s) retained; and 

(4) Voucher date(s) and amount(s) of reimbursement made to 
HUD.* 

3. The owner must reimburse HUD for all other overpayments of assistance 
where such overpayments were due to the owner's error or the owner's 
failure to follow HUD's procedures.  HUD or the Contract Administrator may 
permit the owner to repay such overpayments in one lump sum or over a 
period of time through reduction of normal housing assistance requisitions if 
immediate repayment in full would jeopardize the financial condition of the 
property. 
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8-22 *Tenant Repayment Options 

A. Tenants can repay amounts due: 

1. In a lump sum payment; or 

2. By entering into a repayment agreement with the owner; or 

3. A combination of 1 and 2, above. 

For example, a tenant may owe $1,000, make a lump sum payment of 
$300 and enter into a repayment agreement for the remaining $700. 

B. Tenants who do not agree to repay amounts due in accordance with a above, will 
be in noncompliance with their lease agreement and may be subject to termination 
of tenancy. 

C. Tenants may also be required to repay funds to the owner due to a: 

1. Civil action taken by the owner, or 

2. Court action as a result of an Office of Inspector General (OIG) audit. 

8-23 Repayment Agreements 

A. The tenant and owner must both agree on the terms of the repayment agreement. 

The tenant may wish to consult with HUD’s Housing Counseling Agency in their 
area to assist them in working with the owner to reach agreeable terms for the 
repayment agreement.  See the Housing Counseling Agency website for a listing 
of agencies for each state at:  http://www.hud.gov/offices/hsg/sfh/hcc/hcs.cfm. 

1. Monthly Payment. 

The tenant’s monthly payment must be what the tenant can afford to pay 
based on the family’s income. 

The monthly payment plus the tenant’s total tenant payment (TTP) at the 
time the repayment agreement is executed should not exceed 40 percent of 
the family’s monthly adjusted income. 

 

ADD 282

http://www.hud.gov/offices/hsg/sfh/hcc/hcs.cfm
http://www.hud.gov/offices/hsg/sfh/hcc/hcs.cfm
http://www.hud.gov/offices/hsg/sfh/hcc/hcs.cfm
http://www.hud.gov/offices/hsg/sfh/hcc/hcs.cfm
http://www.hud.gov/offices/hsg/sfh/hcc/hcs.cfm
http://www.hud.gov/offices/hsg/sfh/hcc/hcs.cfm
http://www.hud.gov/offices/hsg/sfh/hcc/hcs.cfm
http://www.hud.gov/offices/hsg/sfh/hcc/hcs.cfm


Section 4: 
Discrepancies, Errors, and Fraud 
 

HUD Occupancy Handbook   8-33 8/13 
Chapter 8: Termination   

4350.3 REV-1 

 

 

 

 

 

 

 

 

2. Repayment Time Period. 

The time period for repayment by the tenant of the amount owed. 

 

 

 

B. The repayment agreement must: 

1. Include the total retroactive rent amount owed, the amount of lump sum 
paid at time of execution of the agreement, if applicable, and the monthly 
payment amount. 

2. Reference the paragraphs in the lease whereby the tenant is in 
noncompliance and may be subject to termination of their lease. 

3. Contain a clause whereby the terms of the agreement can be renegotiated 
if there is a decrease or increase in the family’s income of $200 or more per 
month. 

4. Include a statement that the monthly retroactive rent repayment amount is 
in addition to the family’s monthly rent payment, and is payable to the 
owner. 

5. Late and missed payments constitute default of the repayment agreement 
and may result in termination of assistance and/or tenancy. 

6. Be signed and dated by the tenant and the owner. 

C. Owners must not apply a tenant’s monthly rent payment towards the repayment 
amount owned that would result in an accumulation of late rent payments.  The 

Example: 

 Family’s monthly adjusted income is $1,230. 

 Family’s monthly TTP is $369 (30% of the family’s 
monthly adjusted income. 

 40% of the family’s monthly adjusted income is 
$492. 

 The monthly payments for the repayment 
agreement should not exceed $123 per month 
($492 - $369 = $123) ($369 monthly TTP+ $123 
repayment = $492, 40% of the family’s monthly 
adjusted income. 

Example:  The tenant agrees to repay $1,000 and agrees to 
monthly payments of $25.  

$1,000/$25 = 40 months (time period). 
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monthly payment due on the repayment agreement is in addition to the tenant’s 
monthly rent payment.* 

8-24 Reimbursement to Tenant for Overpayment of Rent 

A. *If, at the time of recertification, there is an Income Discrepancy Report in EIV that 
reflects a decrease of $2,400 or more in wage, unemployment and/or Social 
Security income reported in EIV and the wage, unemployment and/or Social 
Security income reported in TRACS for the period of income used for the 
discrepancy analysis, the owner must investigate the discrepancy.* 

B. If, after investigating the discrepancy, the owner determines that an error was 
made in calculating the tenant’s income (e.g., third party verification not obtained, 
third party verification received but an error was made in calculating the tenant’s 
income) and the income was over-reported, the owner must complete corrections 
to the prior certification(s) affected by the income change.  Once the corrections 
have been made, the owner must determine the difference between the amount of 
rent the tenant paid and the rent that the tenant should have paid. 

C. *The owner must discuss the discrepancy in income reported with the tenant.* 

1. The owner must provide the tenant with written notification, which includes:  

a. A notice of the change in rent, effective retroactively to when the 
error occurred; 

b. The new monthly rent the tenant is required to pay; 

c. The amount of the overpayment of rent due to the tenant; and 

d. A form for the tenant to execute and return to the owner stating 
whether the tenant wishes to: 

(1) Receive a full, immediate refund; or 

(2) Apply the overpayment to future monthly rent payments. 

8-25 *Reimbursement for Errors Discovered During a Monitoring Review 

If, during a review of the tenant files, the CA determines that an error was made in the 
income calculation based on the income verifications on file that results in an under- or 
over-payment of rent by the tenant, unless the overpayment was due to the owner's error 
or the owner's failure to follow HUD's procedures, the owner must make the necessary 
adjustments to the tenant’s rent for the period the error occurred.  The tenant must 
reimburse the owner for any underpayment of rent and the owner must reimburse the 
tenant for any overpayment of rent.* 
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